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The Plan 


Practical men, thru long experience, have discovered 
successful methods of organizing, directing, controlling, and 
carrying on the varied activities of business. 

The principles underlying these successful methods have 
now been determined, verified by investigation in every 
phase of business practice, organized, and so presented and 
illustrated by the LaSalle Problem Method that they can be 
quickly grasped and readily applied by everyone in business. 

This plan affords a complete executive training to those 
desiring it, while to those experienced in management it sup- 
plies a valuable reference and consultation service. The 
complete Training Plan and Service includes: 


100 Executive Manuals (bound in 48 volumes) which state, 
explain, and illustrate the fundamental business principles 
as applied in actual business practice. 





100 Special Problems selected from a wide range of busi- 
ness experience and so organized that their solution develops 
greater ability in the practical application of fundamental 
principles. 

Instruction and Consultation Service given by men 
whose special training and business experience enable them 
to supply personal help and individual counsel and advice. 
100 Executive Reports which analyze the situation as 
presented in each Special Problem, clearly illustrate the 
application of the principles involved, and serve as general 
reference reports. 

Confidential Reports on personal business problems pre- 
pared by the Research Staff of LaSalle Extension University. 
24 Lectures selected by individual choice from a broad 
series covering selling, accounting, banking, retail mer- 
chandising, etc. 

A Monthly Business Bulletin which analyzes the current 
trend of business conditions. 

Personal Efficiency, a monthly magazine of better business. 


To assist you in getting the utmost personal benefit that 
a full utilization of this Plan makes possible, the Instruction, 
Consultation and Research Staffs of the entire University are 


available at all times. 
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THE LAW OF SALES 
Part I 
THE SALE ContTrRact 


Te law of sales affects nearly everybody. No per- 
son or group of persons produces everything that 
it wants or needs. All must buy and sell. Many 
of us sell only our personal services; but all have to buy 
personal property, or have it bought for us, in order 
to live. Thus the law of sales enters into the everyday 
transactions of everybody—and the principles of this law 
should be thoroly understood, not only by salesmen, sales 
managers, buyers, and others whose activities are close to 
the point of actual sale, but also by all others in both 
business and private life, for all economic activity in 
modern life is closely related to buying and selling. 


The Uniform Sales Act. We should all be acquainted 
with the Sales Act, which is one of the uniform state laws 
recommended by the Commissioners on Uniform State 
Laws. This Act was recommended in 1906, and has now 
been adopted in more than half the states of the United 
States. 

In those states which have not adopted the Uniform 
Sales Act, with the exception of Louisiana, the common 
law prevails. But as the Uniform Sales Act is a codifica- 
tion of the common law, prepared by men who were espe- 
cially well qualified for the task, the Uniform Sales Act 
is a fairly accurate statement of the law, even in those 
states which have not officially adopted it. 

In England and the Dominion of Canada, a statute 
similar to the Sales Act, known as the Sale of Goods Act, 
is in force. 


Sale and Contract to Sell Distinguished. The sale of 
goods involves the making of a contract, and the law of 
contracts, as covered in Executive Manuals 93 and 94, 


I 
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applies to sales contracts as well as to all other kinds of 
contracts. But there are certain peculiar contractual 
problems to be considered in the case of sales. For exam- 
ple, we must distinguish between a sale and a contract to 
sell. On this point, Section 1 of the Sales Act says: 


A contract to sell goods is a contract whereby the seller agrees to 
transfer the property in the goods to the buyer for a consideration 
called the price. A sale of goods is an agreement whereby the seller 
transfers the property in the goods to the buyer for a consideration 
called the price. 


Thus— 


A contract to sell gives only a right against the other 
contracting party, whereas a sale transfers the prop- 
erty in the goods to the buyer. 


“A contract to sell, that is, in the future, is no more a sale than a 
contract to marry is a marriage,” said the Oklahoma Supreme Court 
in Still v. Cannon (13 Okla. 491). 


The Form of Contract or Sale. Section 3 of the Sales 
Act provides: 


Subject to the provisions of this act and of any statute in that be- 
half, a contract to sell or a sale may be made in writing (either with 
or without seal) or by word of mouth, or may be inferred from the 
conduct of the parties. 

In sales of real property or land, however, there must 
be a written conveyance, properly executed, before 
title will pass, whereas no writing is necessary to 
pass title to personal property. 


Frequently, however, it is desirable to have a formal 
written conveyance of personal property as evidence of 
title. Following is a form of a bill of sale that may be 
used for this purpose: 


KNOW ALL MEN BY THESE PRESENTS, that William Stone, 
of the city of Chicago, in the county of Cook, and state of Illinois, 
party of the first part, for and in consideration of the sum of one 
thousand dollars, lawful money of the United States of America, to 
him in hand paid, at or before the ensealing and delivery of these 
presents, by Richard Lake, party of the second part, the receipt 
whereof is hereby acknowledged, has granted, bargained, sold, and 
delivered and, by these presents, does grant, bargain, sell, and deliver 
unto the said party of the second part, all the following goods, chat- 
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tels, and property, to wit: Two bay horses, weight about fifteen hun- 
dred pounds each; one gray horse, weight about one thousand 
pounds; one wagon; three sets of harness; 

To have and to hold the said goods, chattels, and property unto 
the said party of the second part, his heirs, executors, administrators, 
and assigns, to and for his own proper use and behoof, forever. 

And the said party of the first part does vouch himself to be the 
true and lawful owner of the said goods, chattels, and property, and 
to have in himself full power, good right, and lawful authority to 
dispose of the said goods, chattels, and property, in manner as afore- 
said: And he does, for himself, his heirs, executors, and administra- 
tors, covenant and agree to and with the said party of the second 
part, to warrant and defend the said goods, chattels, and property 
to the said party of the second part, his heirs, executors, adminis- 
trators, and assigns against the lawful claims and demands of all and 
every person and persons whomsoever. 


IN WITNESS WHEREOF, I have hereunto set my hand and 
seal the fifteenth day of October, in the year one thousand nine 
hundred and twenty-six. 

William Stone (Seal) 
Signed, sealed, and delivered 
in the presence of 

Sarah Camp. 

A bill of sale is not, of course, a contract to sell; it 
passes title and is evidence of title, whereas the contract 
to sell does not pass title. But when a contract of sale 
is reduced to writing and signed, it is the best evidence 
of the terms of the contract, and under the parol evidence 
rule cannot be varied by other evidence. 


THE STATUTE OF FRAUDS 


In Executive Manual 94, we considered two of the 
sections of the Statute of Frauds, the fourth and the 
seventeenth. The seventeenth section applies to sales of 
personal property. It has been enacted in a majority of 
the states. The Sales Act contains a section which is 
almost identical with the seventeenth section of the 
Statute of Frauds. Its provisions are as follows: 


(1) A contract to sell or a sale of any goods or choses in action 
of the value of five hundred dollars or upwards shall not be enforce- 
able by action unless the buyer shall accept part of the goods o} 
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choses in action so contracted to be sold, and actually receive the 
same, or give something in earnest to bind the contract, or in part 
payment, or unless some note or memorandum in writing of the con- 
tract or sale be signed by the party to be charged, or his agent in 
that behalf. 

(2) The provisions of this section apply to every such contract or 
sale, notwithstanding that the goods may be intended to be delivered 
at some future time, or may not, at the time of such contract or sale, 
be actually made, procured, or provided, or fit or ready for deliv- 
ery, or some act may be requisite for the making or completing 
thereof, or rendering the same fit for delivery; but if the goods are 
to be manufactured by the seller especially for the buyer and are 
not suitable for sale to others in the ordinary course of the seller’s 
business, the provisions of this section shall not apply. 

(3) There is an acceptance of goods within the meaning of this 
section when the buyer, either before or after delivery of the goods, 
expresses by words or conduct his assent to becoming the owner of 
those specific goods. 


This section of the Statute of Frauds is in force in all 
the states except Alabama, Delaware, Kansas, Kentucky, 
Louisiana, North Carolina, Tennessee, Texas, Virginia, 
and West Virginia. 


Sales and Contracts for Work and Labor. A contract for 
work and labor does not fall within the Statute of Frauds; 
that is, the Statute does not apply to such contracts and, 
consequently, it is not necessary that they be in writing 
in order to be enforceable. 


It is often a close question whether a contract is a con- 
tract of sale or a contract for work and labor. Various 
rules for determining this have been proposed. The rule 
which now prevails thruout the United States, with the 
exception of North and South Carolina, is known as the 
Massachusetts rule, because it originated there. It may 
be stated as follows: 


A contract for the sale of articles then existing, or 
such as the vendor in the ordinary course of his busi- 
ness manufactures or procures for the general mar- 
ket, whether on hand at the time or not, is a contract 
for the sale of goods to which the Statute applies. 
But, on the other hand, if the goods are to be manu- 
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factured especially for the purchaser, and upon his 
special order, and not for the general market, the 
case is not within the Statute. 

The Courts of North and South Carolina follow the 
New York rule, which was stated in the New York case 
of Parsons v. Loucks (48 N. Y. 17) thus: 

A distinction is drawn between the sale of goods in existence 
at the time of making the contract, and an agreement to manufac- 
ture goods. The former is within the prohibition of the Statute, 
and void unless it is in writing, or there has been a delivery of a 
portion of the goods sold or a payment of the purchase price. The 
latter is not. 

It is to be observed that the New York rule, owing to 
the adoption of the Sales Act, does not now prevail in 
New York. 


“Of the value of five hundred dollars or upwards.” 
The word “price” in the English statute has been con- 
strued as the equivalent of ‘value’; hence contracts of 
exchange or barter are within the statute. In the Sales 
Act, the word value is used. 

When the seventeenth section of the English statute of 
frauds was re-enacted in the United States, most of the 
states fixed fifty dollars, about the equivalent of the ten 
pounds fixed in the English statute, as the amount, tho 
this was by no means uniform. The Sales Act, as recom- 
mended, fixes the amount at five hundred dollars; but 
there has not been uniformity on this point in the adop- 
tion of the statute. The amounts fixed in the statutes 
of the various states are: 


Alabama ..... Promsion Onaniedl WRN) s.soccccg0eccsncccn. $200 
INidiskcaaerat te ciate sic tans mn 85 (MULL OLS ER alco nae cake eee $500 
MWEDADIE) aoe ommaeeeemaa te 5 (Omnia CLT ee oe nue eee ease eee pO) 
PATE ICa TIGA SMe orn ere Ptetone castes TOO LOW AMR cemiewe sense No Minimum 
Galitarminueneeeee eee abe OO Kansas sere Provision Omitted 
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Michigan 224 eedire. on Gens $100s4 Oklahoman sase2uaeee ae 200 
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Where several articles are bought at the same time, or 
under one contract, the price of each article being less 
than the limit fixed by the Statute, but the total sum 
being greater, the contract is within the Statute. 


Where the value or price of the goods is not known at 
the time the contract is entered into, but is to be deter- 
mined by the weight or measure of the goods, if the price, 
when ascertained, is found to be above the limit, the 
contract is within the Statute, and not valid if not in 
writing. 

“Hacept the buyer shall accept part of the goods so 
sold, and actually receive the same.” There must be both 
an acceptance and an actual receipt of the goods by the 
buyer, or by his authorized agent. Either may precede 
the other, but both must exist in order to satisfy the 
Statute. 


Acceptance. An acceptance is an assent by the buyer, 
either before or after delivery, to becoming the owner 
of the specific goods. It must be absolute, and not con- 
ditional. A mere delivery of the goods, or a part of the 
goods, is not sufficient. Holding the goods for an un- 
reasonable time by the purchaser is evidence of an accep- 
tance by him. 


Receipt. Actual receipt means the acquisition of pos- 
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session by the buyer or his agent. A number of states 
hold that to constitute such actual receipt there must be 
something more than mere words. 


Where the goods are ponderous and incapable of being 
handed from one to another, such as a stack of hay, there 
need not be an actual delivery; but delivery may be ac- 
complished by that which is tantamount to delivery of 
the goods, such as the delivery of the key of a warehouse 
in which the goods are lodged, or by the delivery of other 
indicia of property. The receipt of a mere sample, not 
taken from the goods sold, is not sufficient. 

There must be a change of possession. As long as 


the seller retains possession, there can be no receipt 
by the purchaser. 


Where the goods are in the possession of a warehouse- 
man, there can be no actual receipt of the goods until 
the warehouseman accepts the order for delivery to the 
purchaser and assents to holding the goods for him. 


“Some note or memorandum in writing of the contract 
or sale must be signed by the party to be charged, or his 
agent in that behalf.” A “note or memorandum” is all 
that is required. A formal contract or bill of sale is not 
necessary to satisfy the Statute. “The party to be 
charged” is the party against whom enforcement of the 
contract or recovery is sought. If one party has signed 
the memorandum, the contract can be enforced against 
him, tho not against the other. 


Verbal Alteration of Contract. When a contract for the 
sale of goods has once been made, and the Statute of 
Frauds has been complied with, the contract cannot be 
varied by a verbal agreement which changes its terms, 
such as an extension of the time of delivery. A new con- 
tract is not made, since the Statute is not complied with 
by the requisite note or memorandum, and the old con- 
tract was not intended to be rescinded by a new one 
which is invalid. However— 
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An oral rescission of the whole contract, intended as 
such, is valid. 


Contents of a Memorandum of Sale. The memorandum 
of sale must contain the names of both the buyer and the 
seller. It must be sufficient to show the material terms 
of the bargain, including, generally, a description of the 
goods sold sufficient to identify them with certainty. 
In a large number of the states, probably a majority, the 
consideration must be stated. 


Signing of a Memorandum by an Agent. An agent must 
be some third party, and cannot be the other contracting 
party. One agent, however, may act for both parties. 
An auctioneer, while he is the agent of the seller in ac- 
eepting bids and thus completing the contract, may act 
as the agent of the buyer in signing the memorandum of 
sale required by the Statute of Frauds. Where the parties 
to the contract deal thru a broker and know that he is 
acting as such, the broker has authority to bind them 
both by making a memorandum of the sales contract in 
writing, and signing it in their behalf, respectively. 


THE SUBJECT MATTER OF A SALES CONTRACT 

It is a general principle that in order to have a valid 
sale of goods, in which the title to the goods passes to the 
buyer, the subject matter of the sale must be in existence 
and owned by the seller. A person cannot sell goods in 
which he has no property interest at the time of. the sale. 
But there are certain exceptions which we shall now con- 
sider. 

Sale of Future Goods. To what extent is it possible to 
sell goods which you do not own? There are several 
phases of this question. 

1. Seller with Potential Interest. According to the 
common law, a person may sell goods in which he has 
a “potential interest,’ meaning a present interest in the 
property of which the thing sold is the product or growth 
or increase. Thus a man may sell the wool to be grown 
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upon his own sheep, or the crops to be grown upon his 
own land, or the offspring of animals of which he is the 
present owner. But he cannot sell the wool to be grown 
upon sheep belonging to another person, or crops to be 
grown upon land in which he has no present interest, or 
the offspring of animals which he does not own. 

In the case of a sale of goods having a potential 

existence, the property sold vests in the buyer as 

soon as it comes into existence, without any act on 

the part of either the buyer or the seller. 

2. Seller with No Interest. The seller, at the time of 
the sale, must have an interest, actual or potential, in 
the thing sold. A mere possibility or expectancy, coupled 
with no present interest, is not sufficient. Fish to be 
caught are not a subject of sale. 


The owner of land may sell or mortgage a crop to be 
grown thereon, altho in some states a sale or mortgage 
is not valid unless the crop has been planted. In Ne- 
braska, this rule is in doubt; the cases as decided in 
higher courts are not consistent. 


3. Future Sales in Equity. While, at law, property in 
which the seller has no present interest cannot be sold so 
as to pass any property to the purchaser until he actually 
takes possession, an assignment may be made to which 
effect will be given in equity. The moment the property 
comes into existence, or is acquired by the assignor, the 
assignment takes effect upon it. 

This rule—that the equitable interest in the goods 
passes to the purchaser upon the acquisition of the goods 
by the seller—is followed by a majority of the court deci- 
sions in this country, but there are many cases holding 
that a sale of goods is not valid against creditors of the 
seller unless the buyer takes possession. 


4. Under the Sales Act. The Sales Act does not recog- 
nize sales of future goods. Attempted sales of future 
goods, whether the seller has a potential interest or not, 
are, under the Sales Act, merely contracts to sell. 
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Contract to Sell Future Goods. There is nothing illegal 
at common-law about a contract to sell goods afterward 
to be acquired by the seller. It is a contract, however, 
that may easily be the means of gambling, and a contract 
is illegal, as a gambling contract, where the parties do 
not intend that it shall ever be carried out, but intend 
merely that it shall be broken, and that the difference 
between the contract price and the market price of the 
goods at the time of delivery, shall be paid. 


A contract for the sale of goods which the seller is 
to acquire in the future is a valid contract if the 
parties act in good faith, or if one of the parties acts 
in good faith. 


Sale of Undivided Shares of Goods. Section 6 of the Sales 


Act is, in part, as follows: 

There may be a contract to sell or a sale of an undivided share 
of goods. If the parties intend to effect a present sale, the buyer, 
by force of the agreement, becomes an owner in common with the 
owner or owners of the remaining shares. 


A tenant (holder) in common of goods may sell his 
interest therein to a co-tenant or to a third person. The 
buyer becomes a tenant in common with the other own- 
ers. The goods are held at the risk of all the co-owners 
in proportion to their interests therein. 


Another part of Section 6 of the Sales Act applies to 
“fungible” goods, such as grain and coal, defined by the 
Sales Act as follows: 


“Fungible goods” means goods of which any unit is from its 
nature or by mercantile usage treated as the equivalent of any other 
unit. 


Section 6 of the Sales Act says: 


In the case of fungible goods, there may be a sale of an undivided 
share of a specific mass, tho the seller purports to sell, and the buyer 
to buy, a definite number, weight, or measure of the goods in the 
mass, and tho the number, weight, or measure of the goods in the 
mass is undetermined. By such a sale, the buyer becomes owner in 
common of such a share of the mass as the number, weight, or meas- 
ure bought bears to the number, weight, or measure of the mass. If 
the mass contains less than the number, weight, or measure bought, 
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the buyer becomes the owner of the whole mass, and the seller is 
bound to make good the deficiency from similar goods, unless a con- 
trary intent appears. 

All of the holders of receipts of grain stored in an ele- 
vator are tenants in common of the grain therein, in the 
proportion that the receipts of each bear to the total of 
the receipts outstanding. The sale of a certain quantity 
out of an undetermined mass transfers the property in 
that quantity. A part of the mass may be sold without 
actual separation—if the mass is ascertained and all parts 
are of the same value and undistinguished from one 
another. 


Destruction of Goods. The effect of the destruction of 
goods must be considered with reference both to sales 
and to contracts to sell. 


1. Sale. In asale of goods, obviously the existence of 
the goods is essential to the performance of the contract; 
and where the goods, without the knowledge of the seller, 
have wholly perished at the time when the agreement is 
made, both the buyer and the seller are excused from 
performance, or from liability for nonperformance, on 
the ground of mutual mistake as to the existence of the 
subject-matter. 


Where the goods are partly destroyed and it is impos- 
sible for the seller to fulfill his contract, the buyer has 
the option of accepting the goods that remain, upon pay- 
ing the proportionate part of the price. 


2. Contract to Sell. Where, instead of a sale, there is 
a contract to sell, and there has been a destruction or a 
partial destruction or deterioration of the goods before 
the contract is made, the same principles apply, that is, 
there is no contract because of mistake as to the exist- 
ence of the subject matter. If goods contracted to be 
sold are totally or partially destroyed after the contract 
is made, but before they are transferred to the buyer, per- 
formance is excused because of impossibility due to the 
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destruction of the subject matter, and the purchaser may 
recover as much of the purchase price as has been paid. 


CONDITIONS AND WARRANTIES 
A condition is a statement or a promise which is of the 
essence of the contract, a breach of which discharges the 
contract altogether. In a sale of goods, a tender of the 
goods agreed upon or of goods of the kind agreed upon, 
as the case may be, must be made before the purchaser 
will be liable for the payment of the price. A warranty, 
as distinguished from a condition, is a collateral agree- 
ment or subsidiary promise which is not of the essence 
of the contract, and a breach of which only gives rise to 
an action for damages, or other appropriate remedy. 


Section 2 of the Sales Act says: 


Any affirmation of fact or any promise by the seller relating to 
the goods is an express warranty if the natural tendency of such af- 
firmation or promise is to induce the buyer to purchase the goods, 
and if the buyer purchases the goods relying thereon. No affirma- 
tion of the value of the goods, nor any statement purporting to be a 
statement of the seller’s opinion only, shall be construed as a war- 
ranty. 


Broken Condition May Be Treated as a Warranty. A 
condition may be broken and yet the injured party may 
so far acquiesce as to lose his right to a discharge and 
have left only an action for damages, as for a breach of 
warranty. In Wolcott v. Mount (7 Vroom., N. J., 262) 
there was a sale of strap-leaf, red-top turnip seed to one 
who was accustomed to raise turnips for the early New 
York markets and make large profits, as the seller knew. 
The seed proved to be of another kind, and the crop was 
practically worthless. The seed could not be distinguished 
except by means of the crop that came up. It was held 
that, as rescission was here impracticable, the broken 
condition as to the subject-matter of the sale virtually 
became a warranty on which suit could be brought for 
damages. 


Section 11 of the Sales Act provides: 
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If the other party has promised that the condition should happen 
or be performed, such first-mentioned party may also treat the non- 
performance of the condition as a breach of warranty. 

Warranties against Visible Defects. There can be no 
warranty where the defects are actually known and un- 
derstood by the purchaser at the time of the bargain. 

A warranty will not extend to guard against defects 
that are plain and obvious to the senses of the pur- 
chaser, and which require no skill to detect, unless 
the vendor uses art to conceal, and does conceal, such 
defects. 

There are, however, cases where the defect is visible, 
but its extent cannot be ascertained. Thus, where a horse 
warranted sound at the time of the sale, afterwards 
became lame from a splint, visible at the time of the sale, 
the seller was held liable on the warranty. As some 
splints cause lameness and others do not, the parties must 
have meant that this was not a splint which would be 
the cause of future lameness. They might have saved 
themselves much trouble by agreeing specifically on this 
point at the outset. 


The Meaning of ‘‘Satisfactory to the Buyer.’’ Where 
goods are sold on condition that they shall be satisfactory 
to the buyer—a common condition in mail order sales, 
for example—it is generally held that such contracts are 
to be construed as meaning that the goods should be sat- 
isfactory to areasonable person. But where it is intended 
that this clause in a contract is to be interpreted literally, 
the purchaser is the sole judge and may reject the goods 
without assigning any reason for dissatisfaction. This 
latter interpretation usually applies to the sale of works 
of art, where the satisfaction of the buyer is to depend 
upon personal taste, or whim. 

Implied Warranties of Title. The provisions of the Sales 
Act in regard to implied warranties of title are given in 
Section 13, as follows: 


In a contract to sell or a sale, unless a contrary intention appears, 
there is: 
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1. An implied warranty on the part of the seller that, in the case 
of a sale, he has a right to sell the goods; and that, in the case of a 
contract to sell, he will have a right to sell the goods at the time 
when the property is to pass. 

2. An implied warranty that the buyer shall have and enjoy 
quiet possession of the goods as against any lawful claims existing 
at the time of the sale. 

3. An implied warranty that the goods shall be free at the time 
of the sale from any charge or encumbrance in favor of any third 
person, not declared or known to the buyer before or at the time 
when the contract or sale is made. 

4. This section shall not, however, be held to render liable a 
sheriff, auctioneer, mortgagee, or other person professing to sell by 
virtue of authority in fact or law, goods in which a third person has 
a legal or equitable interest. 

The sale of a chattel is the strongest act of dominion 
that is incidental to ownership. A purchaser under ordi- 
nary circumstances would naturally be led to the con- 
clusion that, by offering an article for sale, the seller 
affirms that he has title to sell, and that the buyer may 
enjoy that for which he pays his money. Nevertheless— 


In any actual transaction, the safest course is for 
the buyer to satisfy himself as to the seller’s title, 
before paying his money. 


Miscellaneous Points. The seller may, of course, sell 
merely his right, title, and interest in the goods, without 
a warranty. 


Where the seller is a judicial officer, mortgagee, or 
other person professing, by virtue of authority, to sell 
the goods of a third person, such person is taken to war- 
rant only his authority to act for the principal, but not 
the principal’s title to the goods. 


A pawnbroker selling unredeemed pledged goods makes 
no implied warranty of title. It is not like the case where 
articles are bought in a shop professedly carried on for 
the sale of goods, in which case the vendor sells “as his 
own.” 


Where goods are sold by sample and description, it is 
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not enough that the goods correspond with the sample if 
they do not also correspond with the description. 


Implied Warranties of Quality. As to the quality of 
goods sold, caveat emptor (let the buyer beware) is the 
general rule. 

A purchaser must use his own judgment, or else may 
take care to have an express warranty made a part 
of his contract of purchase. 

But there are qualifications of this general rule. At 
the present time, the following implied warranties are 
recognized: 


1. That, where the goods are bought for a particular purpose, 
known to the seller, they will be reasonably fit for such purpose. 


2. That they shall correspond with the description and with the 
sample, if any. 


3. That, where the seller deals in goods of that description, they 
shall be merchantable. 


Goods Bought for a Particular Purpose. In cases where 
a manufacturer knows the particular purpose for which 
his goods are required and the buyer relies on the manu- 
facturer’s skill or judgment, the implied warranty is well 
established; for example, where a carriage manufacturer 
made and fitted a pole for a carriage, and owing to a 
latent defect, the pole broke and the horses were injured, 
the manufacturer being guilty of no negligence, it was 
held that on a sale of an article for a specific purpose 
there is a warranty that it is reasonably fit for that pur- 
pose, and there is no exception in the case of a latent or 
an undiscovered defect. The buyer recovered the price 
of the pole and also for the injury to his horses, that 
injury being considered a natural consequence of the 
defect in the pole. 

Tf a person sells generally to any and every buyer, 
he undertakes that the article sold is fit for some 


purpose; if he sells it for a particular purpose, he 
undertakes that it shall be fit for that particular 


purpose. 
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Examination by Buyer; Trade Usage. Where the buyer 
has examined the goods, or has had the opportunity to 
examine them, there is no basis for an implied warranty 
unless the defects be latent; that is, unless the defects 
cannot be discovered by inspection. 

That an implied warranty may be annexed by the 
usage of trade is in accord with a general rule of law to 
the effect that the parties to any contract are bound by 
the usages of trade—but they are not bound by any 
usage which is inconsistent with the general rules of law 
or with the terms of the contract. 


Sale by Sample. There is a sale by sample only when 
it is understood by the parties, as one of the terms of 
the contract, that the sale is to be a sale by sample. 

As to implied warranties in a sale or contract to sell 
by sample, Section 16 of the Sales Act provides: 


(a) There is an implied warranty that the bulk shall corre- 
spond with the sample in quality. 

(b) There is an implied warranty that the buyer shall have 
a reasonable opportunity of comparing the bulk with the 
sample, except so far as otherwise provided in section 47 
(3) [which covers C.O.D. shipments; see third para- 
graph under “Right to Examine the Goods,” page 36]. 

(c) If the seller is a dealer in goods of that kind, there is an 
impled warranty that the goods shall be free from any 
defect, rendering them unmerchantable which would not 
be apparent on reasonable examination of the sample. 


Such are the main points of law affecting the sale and 
the contract of sale. Next we shall consider the law 
applicable to transfers of title. 


THE LAW OF SALES 
Part II 


TRANSFER OF TITLE 


\ , THEN does the title pass? That is a big question 


in the law of sales. It should be considered from 

the standpoint of both buyer and seller. It must 
also be considered with reference to the rights of third 
parties. 


As between Seller and Buyer. The first and one of the 
most important things to remember is that no property 
passes until goods are ascertained. The principle of law 
is stated in Section 17 of the Sales Act: 

Where there is a contract to sell unascertained goods no property 
in the goods is transferred to the buyer unless and until the goods 
are ascertained, but property in an undivided share of ascertained 
goods may be transferred as provided in Section 6. 

Section 6 provides for the sale of undivided shares. 
As previously stated, property may be transferred in an 
undivided share of ascertained or specific goods, altho 
there be no separation of the quantity sold—if such be 
the intention of the parties. In an English case, there 
was a sale of 100 out of a 200 to 300 quarter lot of barley, 
which was in a large heap, and it was agreed that the 
buyer should send sacks which the seller should fill and 
take to the railway or put upon trucks. The buyer sent 
200 sacks, enough to contain the 100 quarters purchased. 
After the seller had filled 155 sacks, being unable to get 
trucks to transport them, he emptied the sacks back onto 
the bulk. It was held that the property in what was 
put into the sacks had passed to the buyer. 


Where there is a sale of a particular chattel, the 
property passes by the sale; but if the thing sold is 
not ascertained, it does not pass until it is ascer- 
tained. 
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In the case cited, the right of ascertainment rested with 
the vendor only. When he had done the outward act 
which showed which part was to be the vendee’s prop- 
erty, his election was made, and the property was passed. 


When Property in Specific Goods Passes. Section 18 of 
the Sales Act says: 


1. Where there is a contract to sell specific or ascertained goods, 
the property in them is transferred to the buyer at such time as the 
parties to the contract intend it to be transferred. 

2. For the purpose of ascertaining the intention of the parties, 
regard shall be had to the terms of the contract, the conduct of the 
parties, usages of trade, and the circumstances of the case. 


In every contract, the intention of the parties gov- 
erns as to all its terms. In a sale of goods, if the 
parties have made it sufficiently clear when they in- 
tend that the property shall pass, that intention gov- 
erns. The intention of the parties is proved, as a 
question of fact, from the contract itself, and the 
circumstances surrounding the sale. 


Rules for Ascertaining Intention. Section 19 of the Sales 
Act says: 


Unless a different intention appears, the following are rules for 
ascertaining the intention of the parties as to the time at which the 
property in the goods is to pass to the buyer: 


Rule 1. Where there is an unconditional contract to sell specific 
goods, in a deliverable state, the property in the goods passes to the 
buyer when the contract is made, and it is immaterial whether the 
time of payment, or the time of delivery, or both, be postponed. 


Rule 2. Where there is a contract to sell specific goods and the 
seller is bound to do something to the goods for the purpose of put- 
ting them into a deliverable state, the property does not pass until 
such thing be done. 


Rule 3. (1) When goods are delivered to the buyer “on sale or 
return,” or on other terms indicating an intention to make a present 
sale, but to give the buyer an option to return the goods instead of 
paying the price, the property passes to the buyer on delivery, but 
he may revest the property in the seller by returning or tendering 
the goods within the time fixed in the contract, or, if no time has 
been fixed, within a reasonable time. 


(2) When goods are delivered to the buyer on approval or on 
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trial or on satisfaction, or other similar terms, the property therein 
passes to the buyer: 

(a) When he signifies his approval or acceptance to the seller or 
does any other act adopting the transaction. 

(b) If he does not signify his approval or acceptance to the 
seller, but retains the goods without giving notice of rejection, then, 
if a time has been fixed for the return of the goods, on the expira- 
tion of such time, and, if no time has been fixed, on the expiration 
of a reasonable time. What is a reasonable time is a question of fact. 

Rule 4. (1) Where there is a contract to sell unascertained or 
future goods by description, and goods of that description and in a 
deliverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer, or by the buyer 
with the assent of the seller, the property in the goods thereupon 
passes to the buyer. Such assent may be expressed or implied, and 
may be given either before or after the appropriation is made. 

(2) Where, in pursuance of a contract to sell, the seller delivers 
the goods to the buyer, or to a carrier or other bailee, whether 
named by the buyer or not, for the purpose of transmission to or 
holding for the buyer, he is presumed to have unconditionally appro- 
priated the goods to the contract, except in the cases provided for in 
the next rule and in Section 20. This presumption is applicable, 
altho by the terms of the contract the buyer is to pay the price be- 
fore receiving delivery of the goods, and the goods are marked with 
the words “collect on delivery” or their equivalent. 

Rule 5. If the contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place, or to pay the freight 
or cost of transportation to the buyer, or to a particular place, the 
property does not pass until the goods have been delivered to the 
buyer or have reached the place agreed upon. 


Where Acts Are to Be Done by the Buyer. If that which 
remains to be done is to be done by the buyer, instead of 
by the seller, the presumption is that the parties intend 
that the property shall pass at once. 


This is especially true where the goods have been de- 
livered to the buyer but something remains to be done 
in order to ascertain the total value of the goods. The 
following statement, made by Cooley, J., in Lingham v. 
Eggleston (27 Mich. 324), is significant: 


The most important fact indicative of an intent that title shall 
pass is generally that of delivery. If the goods be completely de- 
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livered to the purchaser, it is usually very strong if not conclusive 
evidence of the intent that the property shall vest in him and be at 
his risk, notwithstanding weighing, measuring, inspection, or some 
other act to be done afterward. 

If, however, the delivery is for some special purpose, 
such as for the purpose of inspecting or testing, that fact 
may be shown in order to rebut any presumption of in- 
tent that the property shall vest from the fact of delivery. 


Assent to Appropriation of Unascertained Goods. In 
Rule 4, above, the case is that of a “contract to sell,” 
where the property in the goods is to pass at some time 
subsequent to the agreement. Obviously, the property 
in the goods cannot pass until particular goods are ap- 
propriated to the contract. But appropriation alone is 
not sufficient. There must be an assent to the appropria- 
tion on the part of both the buyer and the seller. 


In Moody v. Brown (34 Maine, 107) there was a con- 
tract for stereotype plates which the seller carried to 
the store of the buyer, who refused to take them. The 
seller left them there against the remonstrance of the 
buyer. It was held that the property in the plates did 
not pass to the buyer. The buyer might be liable in an 
action for damages, as for a breach of contract, but, until 
the buyer accepted the goods, property therein could not 
vest in him. 


That is true even where goods are sold by sample, and 
goods conforming to the sample are appropriated to the 
contract. There must be an assent to the appropriation 
of the goods, altho there might be a cause of action based 
upon the contract itself for not accepting the goods. 


The assent may be implied from the words or conduct 
of the buyer, as where goods were appropriated to the 
contract and the buyer upon being notified merely said 
that “he would take them away as soon as he could,” or 
where the buyer promised to pay a certain price for the 
goods, or where the purchaser requested the vendor “to 
take care of it, until he sent for it.’ The assent may be 
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given before the appropriation is made. In Langton v. 
Higgins (4 H. and N., [Eng.] 402) there was a purchase 
of a year’s crop of peppermint oil. The buyer sent his 
bottles to be filled. The property passed when the bottles 
were filled, the assent in that case being before the appro- 
priation was made. The court said: 

‘‘When a vendee sends his ship, or cart, or cask, or 


bottle to the vendor, and he puts the article sold into 
it, that is a delivery to the vendee.’’ 


Delivery of Appropriated Goods to Buyer or Bailee. When 
the goods are delivered to the buyer, there is a presump- 
tion that the seller unconditionally appropriates the 
goods to the contract, except where the seller reserves the 
right of property in the goods until certain conditions 
have been fulfilled. 


A delivery to a carrier or other bailee is a delivery 
to the purchaser. 

Where the goods are sent “C.O.D.,” the carrier is not 
to deliver the goods until the buyer pays the price. This 
is no exception, however, to the rule that the property in 
the goods passes to the purchaser upon delivery to the 
carrier. The carrier is the agent of the seller for the col- 
lection of the purchase money, a vendor’s lien being re- 
tained until the purchase price is paid, but the title passes 
to the buyer. 

Of course, as between the parties, the seller may reserve 
the title until the price is paid, even after delivery to the 
buyer. 

Reservation of Right of Possession or Property when 
Goods Are Shipped. Section 20 of the Sales Act covers 
this as follows: 


(1) Where there is a contract to sell specific goods, or where 
goods are subsequently appropriated to the contract, the seller may, 
by the terms of the contract or appropriation, reserve the right of 
possession or property in the goods until certain conditions have been 
fulfilled. The right of possession or property may thus be reserved, 
notwithstanding the delivery of the goods to the buyer, or to a car- 
rier or other baillee for the purpose of transmission to the buyer. 
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(2) Where goods are shipped, and by the bill of lading the goods 
are deliverable to the seller or his agent, or to the order of the seller 
or of his agent, the seller thereby reserves the property in the goods. 
But if, except for the form of the bill of lading, the property would 
have passed to the buyer on shipment of the goods, the seller’s prop- 
erty in the goods shall be deemed to be only for the purpose of se- 
curing performance by the buyer of his obligations under the con- 
tract. 

(3) Where goods are shipped, and by the bill of lading the goods 
are deliverable to the order of the buyer or of his agent, but pos- 
session of the bill of lading is retained by the seller or his agent, the 
seller thereby reserves a right to the possession of the goods, as 
against the buyer. 

(4) Where the seller of goods draws on the buyer for the price, 
and transmits the bill of exchange and bill of lading together to the 
buyer to secure acceptance or payment of the bill of exchange, the 
buyer is bound to return the bill of lading if he does not honor the 
bill of exchange, and if he wrongfully retains the bill of lading he 
acquires no added right thereby. If, however, the bill of lading pro- 
vides that the goods are deliverable to the buyer or to the order of 
the buyer, or is indorsed in blank, or to the buyer by the consignee 
named therein, one who purchases in good faith, for value, the bill 
of lading or goods from the buyer will obtain the property in the 
goods, altho the bill of exchange has not been honored, provided 
that such purchaser has received delivery of the bill of lading in- 
dorsed by the consignee named therein, or of the goods, without 
notice of the facts making the transfer wrongful. 


Conditional Sales. It is a common practice to sell goods, 
especially such as furniture, machinery, and sets of books, 
upon the terms that payments shall be made upon the 
purchase price at stated times, and upon condition that 
the property in the goods shall be retained by the seller 
until the last payment is made. This is permissible un- 
der Section 20 (1) of the Sales Act, as quoted above. 


Sometimes the contract is made in the form of a lease, 
the payments to be made as “rent” until the last payment 
is made, upon which the property shall pass to the pur- 
chaser. But the courts are not agreed upon the con- 
struction to be put upon such contracts. The payments 
cannot be rent and also payments upon the price of the 
goods at the same time. The transaction is intended as 
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a sale, and the purchaser is bound by his contract to make 
all the payments. | 
Upon the purchaser making default in the payments, 
the seller may retake the property, thus disaffirming 
the sale, or he may bring suit for the purchase price, 
thereby affirming the sale, but he cannot do both. 
If, upon a default in payment by the buyer, the seller 
reclaims the property, he is not entitled to any fur- 
ther payments. 

It seems that the real nature of such transactions is a 
sale with reservation of title in the seller, as security for 
the purchase money; in which case it is necessary, by 
statute in most states, that the agreement be acknowl- 
edged and recorded as a chattel mortgage; otherwise the 
purchaser, having possession, can pass the property in the 
goods to a purchaser for value who has no notice of the 
~ secret lien upon the goods. 


In many states, conditional sales are governed by stat- 
ute. A uniform conditional sales act has been proposed, 
and a few states have adopted it. 


Nature of a Bill of Lading. A bill of lading, sometimes 
spoken of as a “document of title,” or a “symbol of prop- 
erty,” is a receipt issued by a carrier for goods delivered 
to him to be carried and delivered to the person named 
as the consignee or to his assigns. 

As a general rule, where goods are ordered to be 
shipped by a carrier, altho they are to be selected 
by the vendor, the property in the goods passes to 
the purchaser upon such delivery to the carrier. 

But, where bills of lading are issued by the carrier, the 
carrier, upon delivery of the goods to him, becomes a 
bailee of the goods for the person to whom they are de- 
liverable under the bill of lading which is the document- 
ary evidence of the property in the goods. On receipt of 
the bill of lading, the consignee acquires a property in the 
goods, which can only be defeated by the exercise of the 
unpaid seller’s right of stoppage in transit, the right of 
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retaking the goods in case of the insolvency of the pur- 
chaser. 


A Bill of Lading that Makes Goods Deliverable to Seller. 
The consignor may take bills of lading in which he is 
named as the consignee, in which case he retains control 
over the goods until he assigns the bill of lading. Hav- 
ing the complete control over the goods, the consignor 
may transfer them to a third person, altho in so doing he 
may make himself lable to the purchaser for a breach of 
contract. 


Where the bill of lading is taken to the order of the 
vendor, and the vendor keeps it in his own or in his 
agent’s hands, this preserves in him a hold over the 
goods until the bill of lading is handed over on the 
conditions being fulfilled, or at least until the con- 
signee offers to fulfill the conditions and demands 
that the bill of lading be handed over. 


Such a hold on the goods, retained under the bill of 
lading, is not merely a right to retain possession until 
those conditions are fulfilled, but involves in it a power 
to dispose of the goods on the vendee’s default, so long 
at least as the vendee continues in default. If the bill 
of lading is taken deliverable to the order of the shipper, 
the intention being that the shipper shall retain complete 
control over the goods, he may prevent the purchaser 
from ever acquiring any property in the goods. 

If, however, the vendor retains the bill of lading 
merely in order to secure the payment of the purchase 
money, as when the bill of lading is forwarded with a bill 
of exchange attached, with directions that the bill of lad- 
ing be delivered up to the purchaser upon acceptance or 
payment of the bill of exchange, the property in the goods 
remains in the vendor until the acceptance or payment of 
the bill of exchange; but upon payment or tender of the 
contract price by the purchaser, the property in the goods 
vests in him. The seller here retains possession of the 
goods as security for the payment of the price only. The 
property in the goods, aside from being retained for the 
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purpose of security, is vested in the buyer. This is the 
meaning of the latter part of Clause 2 in Section 20 of 
the Sales Act, already quoted. 


Seller’s Retention of Bill of Lading to Order of Buyer. 
Where the goods are shipped and by the bill of lading are 
deliverable to “the order of” the buyer, the carrier can- 
not know who is entitled to receive the goods until the 
bill of lading is presented. The word “order” here means 
the same as it does in a negotiable note. The carrier must 
hold the goods till the bill of lading is produced. If, how- 
ever, the word “order” is not used, but the goods are 
“billed straight,” it is customary for railroads to deliver 
up the goods to the consignee, without requiring the sur- 
render of the bill of lading. The carrier, in such case, 
fulfills the contract under which the shipment is made, 
if the goods are delivered according to its terms. 

An unconditional delivery of the goods to the carrier, 
consigned to the buyer, even tho a bill of lading be 
taken, if there is nothing to control the effect of it, 
‘will vest the property in the buyer. 

But by taking the bill of lading to the “order of” the 
buyer, the seller may retain the right to the possession 
of the goods as long as he retains the right to the posses- 
sion of the bill of lading (See clause 4 of Section 20 of 
Sales Act, quoted above). If the buyer gets possession 
of the bill of lading without the consent of the seller, 
who is thus retaining a lien upon the goods, he is not 
entitled to possession of the goods, and even an innocent 
purchaser for value without notice gets no better right. 


Bill of Lading with Draft on Buyer Attached. The bill 
of lading is often forwarded with a bill of exchange drawn 
upon the buyer attached thereto. This may be done in 
several ways, as follows: 

1. The goods may be sent to an agent of the seller, with in- 
structions to deliver the bill of lading to the buyer upon 
his acceptance or payment of the bill of exchange. 

2. The bill of exchange, with the bill of lading attached, may 
be discounted by the seller’s own bank, or deposited there- 
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in for collection, in which case the bank forwards them to 
its correspondent bank at the place of consignment of the 
goods or residence of the buyer. for the same purpose and 
with like instructions. 

3. The bill of exchange with the bill of lading attached may 

be sent directly to the buyer. 

In cases 1 and 2, the transfer of the bill of lading to the 
buyer, and the vesting of the property in him, are con- 
ditional upon his acceptance of the bill of exchange. An 
English case covers this point as follows: 

‘‘When the consignor sends the bill of lading to an 
agente sn to be by him handed over to the con- 
signee, and accompanies that with bills of exchange 
to be accepted by the consignee, that ...... indicates 
an intention that the handing over of the bill of lad- 
ing and the acceptance of the bill or bills of ex- 
change, should be concurrent parts of one and the 
same transaction.’’ 

In case 3 above, where the documents are transmitted 
directly to the buyer, he may, by means of the bill of 
lading, get possession of the goods without accepting the 
bill of exchange, and may transfer the property therein 
to a purchaser without notice of the circumstances under 
which the goods have been obtained. As between the 
seller and the buyer, the transfer of the property, the 
possession of which the buyer may obtain by means of 
the bill of lading, is conditional upon the acceptance of 
the bill of exchange. The principle is expressed in Clause 
4 of Section 20 of the Sales Act, quoted above. 


Sale by Auction. There are certain well-established 
principles of law relating to sales by auction. These are 
set forth in Section 21 of the Sales Act, as follows: 

In the case of a sale by auction: 

(1) Where goods are put up for sale by auction in lots, each lot 
is the subject of a separate contract of sale. 

(2) A sale by auction is complete when the auctioneer announces 
its completion by the fall of the hammer, or in other customary man- 
ner. Until such announcement is made, any bidder may retract his 
bid; and the auctioneer may withdraw the goods from sale unless the 
auction has been announced to be without reserve. 


— 
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(3) A right to bid may be reserved expressly by or on behalf of 
the seller. 

(4) Where notice has not been given that a sale by auction is 
subject to a right to bid on behalf of the seller, it shall not be law- 
ful for the seller to bid himself or to employ or induce any person 
to bid at such sale on his behalf, or for the auctioneer to employ or 
induce any person to bid at such sale on behalf of the seller, or 
knowingly to take any bid from the seller or any person employed 
by him. Any sale contravening this rule may be treated as fraudu- 
lent by the buyer. 


Risk of Loss. The provisions of the Sales Act regarding 
risk of loss are as follows: 

Unless otherwise agreed, the goods remain at the seller’s risk until 
‘the property therein is transferred to the buyer; but when the prop- 
erty therein is transferred to the buyer the goods are at the buyer’s 
risk whether delivery has been made or not, except that: 


(a) Where delivery of the goods has been made to the buyer, or 
to a bailee for the buyer, in pursuance of the contract, and the prop- 
erty in the goods has been retained by the seller merely to secure 
performance by the buyer of his obligations under the contract, the 
goods are at the buyer’s risk from the time of such delivery. 


(b) Where delivery has been delayed thru the fault of either 
buyer or seller, the goods are at the risk of the party in fault as re- 
gards any loss which might not have occurred but for such fault. 


As a general rule, the loss follows the title. When it 
can be shown that the property has passed, the risk 
of loss is, prima facie, upon the person in whom the 
property is vested. 

When the risk of loss can be shown to be on either 
party, on the other hand, it is evidence that the property 
in the goods is in him. But here, as in the general rule, 
the intention of the parties is what governs. The parties 
may agree that, tho the property is in one, the risk of loss 
shall be on the other—as in the English case of Martin v. 
Kitching, where it was expressly stipulated that the goods 
should be “‘at seller’s risk two months.” 


In a conditional sale contract, as where the goods are 
delivered to the buyer on the agreement that the property 
shall not pass until the price is fully paid, the risk is upon 
the buyer from the time of the delivery. 
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TRANSFER OF TITLE AS AGAINST THIRD PARTIES 


As a general rule, a purchaser of property takes only 
such title as his seller has or is authorized to transfer, and 
can acquire no other or greater interest unless the owner 
of the goods is precluded from denying the seller’s au- 
thority to sell. The owner of goods may recover them 
from one who has purchased them from a thief, or from 
a finder, or from any one intrusted with possession of the 
goods as a mere bailee. 


Sales by Factors. A factor is a person to whom goods 
are consigned for sale. He has possession of the goods 
and may sell them in his own name. He may sell the 
goods on credit. He has a lien on the goods for advances 
made by him upon the goods and for the balance of the 
general account between him and his principal. The 
principal cannot restrict the authority of the factor as to 
anyone who has no notice of the restrictions. At com- 
mon law, the factor could not pledge the goods for ad- 
vances to himself. 

‘Factors’ acts” have been passed in England and also 
in some states in the Union, viz., Maine, Massachusetts, 
Rhode Island, New York, Pennsylvania, Maryland, Ohio, 
and Wisconsin. By these statutes, the authority of the 
factor is considerably extended. He may, for example, 
pledge the goods for advances, and persons who advance 
money in good faith on the security of the goods or docu- 
ments of title, in reliance upon the possession of the goods 
or documents of title as proof of authority, are protected, 
if the goods or documents of title were voluntarily in- 
trusted to the factor by the owner for the purposes speci- 
fied in the statutes. 


Sale by One Having a Voidable Title. Section 24 of the 
Sales Act says: 

Where the seller of goods has a voidable title thereto, but this 
title has not been avoided at the time of the sale, the buyer acquires 
a good title to the goods, provided he buys them in good faith, for 
value, and without notice of the seller’s defect of title. 
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Where a sale of goods is obtained by fraud on the part 
of the purchaser, the transaction is not void but voidable, 
and title vests in the purchaser until the defrauded ven- 
dor rescinds the transaction and reclaims the goods. If, 
however, before rescission, the goods have been sold to 
a purchaser without notice of the fraud, he obtains an 
indefeasible property in the goods. The same is true 
where the sale is made by an owner to defraud his 
creditors. 


Sale by Seller in Possession of Goods Already Sold. As 
between the seller and the buyer, a delivery of the goods 
is not essential for the completion of a sale. In an 
executed sale, the buyer becomes vested with the prop- 
erty in the goods, altho the possession is still retained by 
the seller. The continued possession of the seller, how- 
ever, is an easy and frequent means of fraud upon later 
purchasers and upon creditors of the seller. 


In the case of Lanfear v. Summer (17 Mass. 110) the 
doctrine was regarded as established that the delivery of 
possession is necessary in a conveyance of personal chat- 
tels, as against everyone but the vendor, and, when the 
same goods are sold to two different persons by convey- 
ances equally valid, he who first lawfully acquires the 
possession of the goods will hold them against the other. 

The vendee must not only take possession, but it 
must be exclusive of the vendor. Concurrent posses- 
sion will not be sufficient, but there must be a de- 
livery, either actual or constructive, according to the 
circumstances of the case. 

If the property is incapable of manual delivery, such 
as the furniture in a large hotel, heavy articles, or crops 
in the field, a change of actual possession is not necessary, 
but some act must be done by the buyer which indicates 
that there has been a transfer of property in the goods, 
some evidence to show that the purchaser asserts his 
ownership over the goods, or acts in a way inconsistent 
with the property rights of the vendor. 


30 THE LAW OF SALES 


In many states there is no absolute rule of law that the 
seller must give possession to the buyer in order to pass 
a title good against later innocent purchasers from the 
seller, but the continued possession of the seller must be 
explained so as to negative fraud, just as in the case of 
attaching creditors of the seller. 


Creditor’s Rights against Sold Goods in Seller’s Posses- 
sion. Where a sale is made and possession of the goods 
or of negotiable documents of title to the goods is fraudu- 
lently retaned—where the fraud is established—the sale 
may be avoided by the creditors of the seller. 

What is necessary to constitute fraud is not a question 
in the law of sales, and it is a question upon which 
decisions differ in the different states. The continued 
possession of the seller has been treated by different 
courts as either conclusive evidence of fraud; or as estab- 
lishing a presumption which may be defeated by other 
evidence; or as merely evidence, not sufficient to establish 
a presumption, but for the jury to consider under all the 
circumstances of the case in determining whether or not 
the retention of possession by the seller has been fraudu- 
lent. 


Sale by Buyer in Possession under Conditional Sale; 
Creditors’ Rights. We have seen that, as between buyer 
and seller, the seller may preserve the right of possession 
of property until the price is paid or secured; and if the 
seller does this, the payment or securing of the price is a 
condition to be fulfilled before the passing of the prop- 
erty, even tho there has been a delivery of the property 
to the buyer. This, in the absence of statute to the con- 
trary, is generally held against innocent purchasers from 
the conditional buyer in possession. 

Giving the buyer possession under a conditional sale 
does not estop the seller against purchasers from the 
buyer, or against the buyer’s creditors. 

In a few states, the rule is otherwise, without a stat- 
ute; and in more than two-thirds of the remaining 
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states, there is a statutory requirement that conditional 
sales be recorded to give them validity against innocent 
purchasers, and, in many cases, to protect the buyer’s 
creditors. 


DOCUMENTS OF TITLE 
Since the Sales Act has introduced some changes as to 
the documents of title, it is necessary to consider first 
what the common law is and then to indicate the changes 
introduced by the Sales Act. 


1. At Common Law. A bill of lading is not negotiable 
to the same extent as are bills of exchange and promis- 
sory notes. If the consignee assigns a bill of lading to a 
holder for value, the assignment transfers the right to the 
specific goods described in the bill of lading, and this, to 
a certain extent, is a wider right than that possessed by 
the assignor. The assignee has a right to the goods which 
overrides the seller’s right of stoppage in transitu, and the 
assignee can claim the goods in spite of the insolvency 
of the consignee. But his assignment transfers a right to 
specific goods, while the negotiation of a-negotiable in- 
strument transfers a right against the persons liable. 

The assignee of a bill of lading acquires no rights inde- 
pendent of those of the assignor. A purchaser for value 
without notice of a stolen bill of lading does not acquire 
title to the goods against the true owner, and, wherever 
a bill of lading is transferred without the authority of the 
person really entitled, even a bona fide indorsee acquires 
no rights. 

The assignment of a bill of lading can give the as- 
signee no better title than is possessed by the as- 
signor, other than that he may take the goods freed 
from the seller’s right of stoppage in transitu. 

2. Under Sales Act. Mercantile custom tends to give 
a certain negotiable character to documents of title issued 
by bailees, such as carriers or warehousemen, by which 
they promise to deliver goods “to bearer’ or “to the or- 
der” of persons named. This custom has in the main 
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received little encouragement from the courts; even 
statutes enacted to give effect to such customs have fre- 
quently been so narrowly construed as to nullify their 
intentions. 

The Sales Act (Sections 27 to 40) codifies the legisla- 
tive efforts of this character that have already been made, 
and extends them so as to enact into a harmonious whole 
the substance of mercantile understanding and usage 
respecting such documents. The gist of these provisions 
is that: 

Documents making goods deliverable ‘‘to bearer’’ or 
“‘to order’’ are made negotiable, and may be trans- 
ferred by delivery or by indorsement, according to 
their tenor, like negotiable instruments for the pay- 
ment of money, except that they may be thus negoti- 
ated only by their real owner, or by some person 
intrusted with their possession by the owner. 

A thief or finder thus can pass no title to such docu- 
ments. 

The commissioners on uniform state laws have pro- 
posed uniform laws. governing bills of lading and ware- 
house receipts and these have been enacted by many 
states. But the gist of the law is stated above. 

Let us next consider some important contingencies that 
require knowledge of the rights of the parties to a sales 
contract, and the legal remedies which give effect to those 
rights. 


THE LAW OF SALES 
Part III 
RicHtTs AND REMEDIES 


N ANALYZING the rights possessed by the parties 

| to a sales contract, and in analyzing the remedies 

afforded by the law for giving effect to those rights, 

let us first consider certain problems that arise in carry- 

ing out the terms of the contract, beginning with the 

place, time, and manner of delivery of that which is sold. 
Section 43 of the Sales Act says: 


1. Whether it is for the buyer to take possession of the goods or 
for the seller to send them to the buyer is a question depending in 
each case on the contract, express or implied, between the parties. 
Apart from any such contract, express or implied, or usage of trade 
to the contrary, the place of delivery is the seller’s place of business, 
if he have one, and if not, his residence; but in case of a contract to 
sell or a sale of specific goods which to the knowledge of the parties 
when the contract or the sale was made were in some other place, 
then that place is the place of delivery. 


2. Where by a contract to sell or a sale the seller is bound to 
send the goods to the buyer, but no time for sending them is fixed, 
the seller is bound to send them within a reasonable time. 

3. Where the goods at the time of sale are in the possession of a 
third person, the seller has not fulfilled his obligation to deliver to 
the buyer unless and until such third person acknowledges to the 
buyer that he holds the goods on the buyer’s behalf; but, as against 
all others than the seller, thé buyer shall be regarded as having re- 
ceived delivery from the time when such third person first has notice 
of the sale. Nothing in this section, however, shall affect the oper- 
ation of the issue or transfer of any document of title to goods. 

4. Demand or tender of delivery may be treated as ineffectual 
unless made at a reasonable hour. What is a reasonable hour is a 
question of fact. 

5. Unless otherwise agreed, the expenses of and incidental to put- 
ting the goods into a deliverable state must be borne by the seller. 


Delivery of Wrong Quantity. It is the duty of the seller 
to deliver the exact quantity sold. The condition is 
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broken by the delivery of a larger quantity as well as by 
a delivery of a quantity less than that sold. To quote 
from an English case: 

The delivery of fifteen hogsheads, under a contract to deliver ten, 
is no performance of that contract, for the person to whom they are 
sent cannot tell which are the ten that are to be his; and it is no 
answer to the objection to say that he may choose which ten he 
hikes, for that would be to force a new contract upon him. 

The delivery of more than ten is a proposal for a new contract. 

The buyer may accept the amount tendered, in which 
case he assents to the performance substituted for that 
required by the terms of the contract. 

The same principles apply when the seller delivers any 
goods of a different kind from those included in the con- 
tract, as well as quantities that differ from those specified 
in the contract of sale. But these principles are subject 
to any usage of trade, special agreement, or course of 
dealing between the parties. Any custom, however, if it 
is to bind the parties to a contract, must not be incon- 
sistent with the terms of the contract and must be con- 
sistent with the general rules of law. It must be known 
to both the contracting parties or be so well established 
in the locality or in the line of trade that the parties may 
have been considered to have included it in the contract. 


Delivery by Installments. Unless otherwise agreed, the 
buyer of goods is not bound to accept delivery thereof 
by installments. 


Sometimes an agreement to accept delivery of the 
goods by installments is implied from the nature of the 
goods or from the circumstances in the case, as in a pur- 
chase of a large amount of hay or coal or lumber; but 
if such goods are to be delivered at a stated time, there 
must be a delivery of the last installment on or before 
that stated time. 


Sometimes one party to a contract claims to be dis- 
charged from performance on his part by the fact that 
the other party has failed to perform either wholly or to 
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such an extent as to defeat the object for which the 
contract was made. Where there is a contract to sell 
goods to be delivered and paid for by installments, the 
question as to whether a default in making a delivery 
or a payment discharges the contract, or merely gives 
rise to an action for damages, is a question of fact depend- 
ing upon the circumstances of each case. 

It is the generally accepted doctrine that installment 

contracts are entire; that the provisions as to deliv- 

ery of the goods by stated installments, which are to 

be separately paid for, do not render the contract 

divisible; and that where the seller fails to deliver 

one installment, the buyer has the right to rescind 

the contract. 

Where the payments are to be made by installments, 

a default in a payment excuses further performance by 
the other party. The party not in default may refuse to 
deliver any more goods and may recover for those already 
delivered. But he may not recover for loss of profits on 
the remainder of the contract, which he elects not to per- 
form, unless the failure to pay is such a substantial de- 
fault, under the circumstances, as to defeat the essential 
purpose of the parties. If the installments are numerous 
and extend over a considerable period of time, a default 
either of delivery or payment would not appear to dis- 
charge the contract, altho it would give rise to an action 
for damages. 


Delivery to a Carrier on Behalf of the Buyer. In Section 
46 of the Sales Act we find: 


1. Where, in pursuance of a contract to sell or a sale, the seller 
is authorized or required to send the goods to the buyer, delivery 
of the goods to a carrier, whether named by the buyer or not, for 
the purpose of transmission to the buyer, is deemed to be a delivery 
of the goods to the buyer, unless a contrary intent appears. Unless 
otherwise agreed, where goods are sent by the seller to the buyer 
under circumstances in which the seller knows or ought to know 
that it is usual to insure, the seller must give such notice to the 
buyer as may enable him to insure them during their transit, and, 
if the seller fails to do so, the goods shall be deemed to be at his 
risk during such transit. 
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The carrier is ordinarily the agent of the buyer for 
transmitting the goods to the buyer. But if, by the 
contract, the seller is to deliver the goods at a particular 
place, as at the buyer’s residence or place of business, the 
carrier is in that case the agent of the seller, and delivery 
to the carrier is no delivery by the seller. It is the duty 
of the seller to use due care in packing and shipping the 
goods. 


Right to Examine the Goods. There is not a valid tender 
of goods by a delivery, or offer to deliver, closed casks or 
packages said to contain them; but the buyer should be 
given a reasonable opportunity of ascertaining whether 
what he has purchased is actually presented for his 
acceptance. 

Where an article is one which must be used before its 
quality can be ascertained, it is the right of the purchaser 
to make use of as much thereof as, under all the circum- 
stances, may be necessary to ascertain the quality, with- 
out liability for the amount so used, if, by the test, it 
fails to fulfill the contract. 

The right to examine may, however, be controlled by 
contract. If the contract of sale provides for the pay- 
ment of the purchase price before delivery, the buyer is 
not entitled to examine the goods before payment of the 
price unless the contract expressly permits it. There is 
usually no right to examine before payment where goods 
are ordered to be sent C. O. D. 


What Constitutes Acceptance? The buyer accepts the 
goods when he manifests his assent to the passing of the 
property to himself or when he acts toward the goods in 
a manner consistent only with ownership in himself, as 
by reselling or consuming the goods, or by retaining them 
an unreasonable length of time without rejecting them. 


Acceptance Does Not Bar Action for Damages. Section 
49 of the Sales Act says: 


In the absence of an express or implied agreement of the parties, 
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acceptance of the goods by the buyer shall not discharge the seller 
from liability in damages or other legal remedy for breach of any 
promise or warranty in the contract to sell or the sale. But if, 
after acceptance of the goods, the buyer fails to give notice to the 
seller of the breach of any promise or warranty within a reasonable 
time after the buyer knows, or ought to know of such breach, the 
seller shall not be liable therefor. 


The buyer may accept the goods and hold the seller 
liable for damages on account of failure to deliver 
the entire quantity contracted for, or for supplying 
goods of an inferior quality, or for not delivering 
the goods within the required time. 


Buyer Is Not Bound to Return Goods Wrongly Delivered. 
Section 50 of the Sales Act: 

Unless otherwise agreed, where goods are delivered to the buyer 
and he refuses to accept them, having the right so to do, he is not 
bound to return them to the seller, but it is sufficient if he notifies 
the seller that he refuses to accept them. 

In such case, the buyer has possession of the goods as 
a bailee and is under the obligations of a bailee in regard 
to the care and custody of the goods. He may have the 
goods stored at reasonable expense to be charged against 
the seller, and in some cases, may sell the goods for the 
benefit of the seller as in the case of perishable goods. 
But the buyer must act in good faith and with a view to 
saving the seller as much as possible. 


Buyer’s Liability for Failing to Accept Delivery. It is 
not only the duty of the seller to deliver the goods ac- 
cording to the terms of the contract, but it is also the 
duty of the buyer to accept such delivery at the time 
called for by the contract or within a reasonable length 
of time thereafter; and, upon the buyer’s failure to do 
so, he is liable for breach of contract, and the damages 
will be fairly assessed according to the injury inflicted 
upon the seller. In this case, the damages are held to be 
such as may fairly and reasonably be considered as aris- 
ing naturally or to have been in the contemplation of 
both parties at the time they made the contract as the 
probable results of the breach of the contract. 
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If the property in the goods has not passed, the seller 
is not entitled to compensation for the care and custody 
of his own goods. His only remedy is upon the breach 
of contract, and he has but one cause of action. 


Rights of Unpaid Seller against the Goods. In Section 
52 of the Sales Act, we find the following definition of an 
unpaid seller: 

1. The seller of goods is deemed to be an unpaid seller within 
the meaning of this act: (a) when the whole of the price has not 
been paid or tendered; (b) when a bill of exchange or other negoti- 
able instrument has been received as conditional payment, and the 
condition on which it was received has been broken by reason of 
the dishonor of the instrument, the insolvency of the buyer, or 
otherwise. 

2. In this part of this act the term “seller” includes an agent of 
the seller to whom the bill of lading has been indorsed, or a con- 
signor or agent who has himself paid, or is directly responsible for, 
ihe price, or any other person who is in the position of a seller. 

Where the property in the goods has passed to the 
buyer, the remedies of the seller are solely for enforcing 
the payment of the price. 

The sale of a specific chattel on credit, tho that credit 
be limited to a definite period, transfers the property 
in the goods to the vendee, giving the vendor a right 
of action for the price, and a lien upon the goods if 
they remain in his (the vendor’s possession), till that 
price be paid. 

Default of payment does not rescind the contract. The 
seller’s right to detain the thing sold is a right of lien till 
the price is paid, not a right to rescind the bargain. The 
seller does not lose his lien by the acceptance of payment 
of part of the price. 


Receipt of Negotiable Instrument as Payment. Whether 
or not the receipt of a promissory note or draft or check 
constitutes payment is a question of the intention of the 
parties. If intended as payment, there is a substitution 
of a new liability (residing in the note, draft, or check) 
and the buyer is discharged from his previous obligation 
for the price of the goods. 
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The payment may, however, be accepted conditionally 
—the seller taking the negotiable instrument, instead of 
immediate payment, upon condition that if the nego- 
tiable instrument be dishonored at maturity, the seller 
shall be entitled to his original cause of action. 


As a general rule, the English and American courts 
hold that the presumption, in the absence of proof to 
the contrary, is that the negotiable instrument is 
taken conditionally. 


A few states hold the presumption to be that the in- 
strument is taken absolutely and not conditionally. But, 
in either case, if there is any evidence of intent, the ques- 
tion becomes one of fact for the jury; if there is no evi- 
dence, the presumption must control. 


Remedies of an Unpaid Seller. In Section 53 of the Sales 
Act we find that— 


1. Subject to the provisions of this act, notwithstanding that the 
property in the goods may have passed to the buyer, the unpaid 
seller of goods, as such, has: 


(a) alien on the goods or right to retain them for the price while 
he is in possession of them; 

(b) in case of the insolvency of the buyer, a right of stopping 
the goods in transit after he has parted with the possession of them; 

(c) a right of resale as limited by this act; 


(d) a right to rescind the sale as limited by this act. 


Where the property in the goods has not yet passed to 
the buyer, and the seller still has possession, the seller 
has full power to deal with the goods, having the posses- 
sion coupled with the legal title. If the seller disposes 
of the goods, he may be liable to the buyer; but this is a 
matter of contractual rights and obligations. 


Where the goods are still in the seller’s possession, but 
the property therein has passed to the buyer, the seller 
may have one or more of the four remedies given above. 
Let us further study these remedies. 
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UNPAID SELLER’S LIEN 


In the absence of an agreement to the contrary, the 
seller is entitled to payment upon delivery of the goods 
to the buyer. He has, then, a lien upon the goods for the 
price, unless there is an express agreement to extend 
credit. 

Where the goods have been sold on credit, but the 
term of credit has expired, the seller in possession 
of the goods is still entitled to retain possession un- 
til the price is paid or tendered. His vendor’s lien 
is revived. 

Where the buyer becomes insolvent, the seller is en- 
titled to retain possession, altho the goods were sold on 
credit. One who contracts to sell goods on credit, thereby 
agrees to waive his lien for the purchase money; but he 
does so on the implied condition that the purchaser shall 
keep his credit good. If, therefore, before payment, and 
while the seller still retains possession of the goods, he 
discovers that the purchaser is insolvent, he may hold 
the goods as security for the price. Altho the seller is in 
possession as agent or bailee for the buyer, yet such pos- 
session by the seller is actual possession, in which case 
he may exercise his right of lien. 


Lien after Part Delivery. The lien attaches to every 
part of the goods for the full amount of the price. If a 
part of the goods has been delivered, the seller has a lien 
upon the goods which remain in his possession, for the 
full amount of the price which remains unpaid. 


When a Lien Is Lost. A lien is effectual only while the 
hien-holder keeps possession of the thing sold. If the 
seller voluntarily relinquishes possession, his lien is lost. 
But the lien may be retained by agreement, in which case 
the lien is effectual at least between the parties. If the 
goods are delivered, in the case of a sale for cash, before 
the money happens to be paid, the seller may reclaim 
them if he acts promptly. Where the buyer obtains pos- 
session by a trick, the seller does not lose his lien, 
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STOPPAGE IN TRANSITU 


The seller may stop goods in transit on buyer’s insol- 
vency. On this point, Section 57 of the Sales Act says: 

Subject to the provisions of this act, when the buyer of goods is 
or becomes insolvent, the unpaid seller who has parted with the 
possession of the goods has the right of stopping them in transit; 
that is to say, he may resume possession of the goods at any time 
while they are in transit, and he will then become entitled to the 
same rights in regard to the goods as he would have had if he 
had never parted with the possession. 

This right of stoppage in transit is merely an extension 
of the right of lien which the seller has upon the goods 
for the price. The property vests in the buyer, upon the 
sale, but, where the price is to be paid upon delivery, the 
seller has a right to retain the goods till payment is made; 
and— 

Where the goods are in the possession of a carrier for 
transportation to the buyer or to the place of deliv- 
ery, if the buyer becomes insolvent, the seller may 
repossess himself of the goods, if he can do so while 
they are still in the hands of the carrier. 

This does not rescind the contract, but restores the 
seller’s lien. The buyer may have become insolvent after 
the sale, or he may have been insolvent at the time of 
the sale and that fact was then unknown to the seller. 


What Constitutes Insolvency? As to what constitutes 
insolvency, the common law rule is expressed in the Sales 
Act as follows: 

A person is insolvent, within the meaning of this act, who either 
has ceased to pay his debts in the ordinary course of business or 
cannot pay his debts as they become due, whether he has committed 
an act of bankruptcy or not, and whether he is insolvent within the 
meaning of the federal bankruptcy law or not. 

It is sufficient, for the exercise of the right of stoppage 
in transitu, if the buyer is either in fact insolvent or if 
only the ordinary evidences of insolvency are apparent. 
The seller has the right of stoppage in transitu, even tho 
he has received the buyer’s negotiable securities, and they 
had been negotiated and were still outstanding. 
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When Are Goods in Transit? The seller may exercise 
his right of stoppage in transitu at any time before final 
delivery of the goods to the buyer or his agent; that 1s, 
an agent other than the carrier, who is, as previously 
pointed out, the agent of the buyer for transporting the 
goods. Delivery to any other agent is taken as delivery 
to the buyer for the purpose of passing the property in 
the goods. 

As long as the goods are in the possession of the 
carrier, tho they may be at the destination of the 
journey, the right of stoppage in transitu exists. 

If, however, the carrier’s possession of the goods has 
ceased, and he has become an agent or warehouseman for 
the buyer, the right of stoppage in transitu is ended—the 
carrier by agreement holding the goods for the buyer, 
not as carrier, but as agent or on a new bailment. 

If the original transit has ended and a new transit has 
begun, by the direction of the buyer, the right of stop- 
page in transitu no longer exists. If the buyer obtains a 
delivery of the goods at a point before the goods have 
reached their destination, and before any order to stop 
delivery is given, the right is ended. Likewise, this right 
no longer exists where the goods have been taken from 
the carrier by a truckman, even tho the truckman re- 
ceived the goods in accordance with the general authority 
of the consignee to receive all goods addressed to him. 


Who May Stop the Goods? The right of stoppage in 
transitu is confined to the seller. It cannot be exercised 
by the seller’s creditors, because the property in the goods 
is vested in the buyer. 

This right of the seller comes before any right of the 
buyer’s creditors to attach the goods. Furthermore, this 
right of the seller is subject to the lien of the carrier for 
the transportation of the goods, but is paramount to any 
lien of the carrier, by agreement or custom, for a general 
balance; that is, if part of the goods have been delivered, 
the seller may exercise the right of stoppage in transitu 
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on the remainder, unless, by agreement, a delivery of part 
is intended as a delivery of the whole, and unless the car- 
rier holds the remainder of the goods in some other capac- 
ity, as the purchaser’s agent or bailee. 


Effect of the Transfer of a Negotiable Document of Title. 
In Section 62 of the Sales Act we find that— 


Subject to the provisions of this act, the unpaid seller’s right of 
lien or stoppage in transitu is not affected by any sale or other dis- 
position of the goods which the buyer may have made unless the 
seller has assented thereto. If, however, a negotiable document of 
title [as for instance a bill of lading] has been issued for goods, no 
seller’s lien or right of stoppage in transitu shall defeat the right of 
any purchaser for value in good faith to whom such document has 
been negotiated, whether such negotiation be prior to or subsequent 
to the notification to the carrier or other bailee who issued the docu- 
ment, of the seller’s claim to a lien or right of stoppage in transitu. 


How Exercise the Right of Stoppage? In Section 59 of 
the Sales Act, we find that— 


1. The unpaid seller may exercise his right of stoppage in transitu 
either by obtaining actual possession of the goods, or by giving 
notice of his claim to the carrier or other bailee in whose possession 
the goods are. Such notice may be given either to the person in 
actual possession of the goods or to his principal. In the latter 
case, the notice, to be effectual, must be given at such time and 
under such circumstances that the principal, by the exercise of rea- 
sonable diligence, may prevent a delivery to the buyer. 


2. When notice of stoppage in transitu is given by the seller to 
the carrier, or other bailee in possession of the goods, he must re- 
deliver the goods to, or according to the directions of, the seller. 
The expenses of such redelivery must be borne by the seller. If, 
however, a negotiable document of title representing the goods has 
been issued by the carrier or other bailee, he shall not be obliged 
to deliver, or be justified in delivering, the goods to the seller unless 
such document is first surrendered for cancellation. 


Resale by the Seller: As to resale by the seller, the 
Sales Act, Section 60, says: 

1. Where the goods are of a perishable nature, or where the 
seller expressly reserves the right of resale in case the buyer should 
make default, or where the buyer has been in default in the pay- 
ment of the price an unreasonable time, an unpaid seller having a 
right of lien or haying stopped the goods in transit may resell the 
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goods. He shall not thereafter be liable to the original buyer upon 
the contract to sell or the sale, or for any profit made by such 
resale, but may recover from the buyer damages for any loss oc- 
casioned by the breach of the contract or the sale. 

2. Where a resale is made, as authorized by this section, the 
buyer acquires a good title as against the original buyer. 


3. It is not essential to the validity of a resale that notice of an 
intention to resell the goods be given by the seller to the original 
buyer. But where the right to resell is not based on the perishable 
nature of the goods or upon an express provision of the contract 
or the sale, the giving or failure to give such notice shall be rele- 
vant in any issue involving the question whether the buyer had 
been in default an unreasonable time before the resale was made. 


4, It is not essential to the validity of a resale that notice of 
the time and place thereof should be given by the seller to the 
original buyer. 


5. The seller is bound to exercise reasonable care and judgment 
in making a resale, and subject to this requirement may make a 
resale either by public or private sale. 


What Are ‘‘Perishable’’ Goods? All goods the value of 
which is likely to depreciate within a short time, are per- 
ishable. If articles are not literally perishable, the mar- 
ket price of the goods may alter in a few days or a few 
hours. Therefore, a practice founded on good sense is 
that of making a resale of a disputed article, holding the 
original contractor responsible for the difference if there 
is a loss in price. . 

A disposal of the goods by the vendor, to prevent fur- 
ther loss on the buyer’s refusal to receive them, is not a 
rescission of the contract. 


How the Vendor May Indemnify Himself. In the case of 
Dustan v. McAndrew (44 N. Y., 72, 78) it was held 
that— 

The vendor of personal property, in a suit against the vendee 


for not taking and paying for the property, has the choice ordinarily 
of either one of three methods to indemnify himself: 


1. He may store or retain the property for the vendee, and sue 
him for the entire purchase price. 


2. He may sell the property, acting as the agent for this purpose 
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of the vendee, and recover the difference between the contract price 
and the price obtained on such sale. 


3. He may keep the property as his own, and recover the differ- 
ence between the market price at the time and place of delivery, 
and the contract price. 


The resale need not be by auction; any fair sale made 
in good faith according to established business methods, 
with no attempt to take advantage of the vendee, is all 
that is required. It is not essential that notice of the sale 
be given to the vendee, tho failure to give notice may be 
evidence of bad faith on the part of the vendor. 


The vendor is entitled to deduct the expenses of the 
resale, but not to put in charges for his own services. If 
a profit, instead of a loss, is realized upon the resale, the 
seller is entitled to keep it as his own. 


Rescission by the Seller. As to rescission of the contract 
by the seller, Section 61 of the Sales Act says: 


1. An unpaid seller having a right of lien or having stopped the 
goods in transit, may rescind the transfer of title and resume the 
property in the goods, where he expressly reserved the right to do 
so in case the buyer should make default, or where the buyer has 
been in default in the payment of the price an unreasonable time. 
The seller shall not thereafter be liable to the buyer upon the con- 
tract to sell or the sale, but may recover from the buyer damages 
for any loss occasioned by the breach of the contract or the sale. 

2. The transfer of title shall not be held to have been rescinded 
by an unpaid seller until he has manifested by notice to the buyer 
or by some other overt act an intention to rescind. It is not neces- 
sary that such overt act should be communicated to the buyer, but 
the giving or failure to give notice to the buyer of the intention to 
rescind shall be relevant in any issue involving the question whether 
the buyer had been in default an unreasonable time before the right 
of rescission was asserted. 


We have seen that the seller, by holding the possession 
of the goods or reclaiming them after the purchaser re- 
fuses to pay, does not thereby rescind the sale. He retains 
possession to enforce his lien as vendor. His election to 
rescind must be manifested by notice or some overt act, 
as by a sale of the goods or dealing with them in a manner 
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inconsistent with the former buyer’s right of property 
therein. 


ACTIONS FOR BREACH OF THE CONTRACT 


The legal actions that may be taken when a breach of 
the sales contract has occurred, are well stated in Sections 
63, 64, 65, and 69 of the Sales Act. First, let us consider 
the action that may be taken to secure payment of the 
purchase price. 


Action for the Price. Section 63 of the Sales Act says: 


1. Where, under a contract to sell or a sale, the property in the 
goods has passed to the buyer, and the buyer wrongfully neglects 
or refuses to pay for the goods according to the terms of the con- 
tract or the sale, the seller may maintain an action against him for 
the price of the goods. 

2. Where, under a contract to sell or a sale, the price is payable 
on a day certain, irrespective of delivery or of transfer of title, and 
the buyer wrongfully neglects or refuses to pay such price, the seller 
may maintain an action for the price, altho the property in the 
goods has not passed, and the goods have not been appropriated to 
the contract. But it shall be a defense to such an action that the 
seller, at any time before judgment in such action, has manifested an 
inability to perform the contract or the sale on his part or an inten- 
tion not to perform it. 

Altho the property in the goods has not passed, if they cannot 
readily be resold for a reasonable price, and if the provisions of Sec- 
tion 64, Clause 4 (see below) are not applicable, the seller may offer 
to deliver the goods to the buyer, and, if the buyer refuses to receive 
them, may notify the buyer that the goods are thereafter held by 
the seller as bailee for the buyer. Thereafter, the seller shall treat 
the goods as the buyer’s, and may maintain an action for the price. 


Action for Damages for Nonacceptance of the Goods. In 
Section 64, we find the following: 

1. Where the buyer wrongfully neglects or refuses to accept and 
pay for the goods, the seller may maintain an action against him for 
damages for nonacceptance. 

2. The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the buyer’s 
breach of contract. 

3. Where there is an available market for the goods in question, 
the measure of damages is, in the absence of special circumstances 
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showing proximate damage of a greater amount, the difference be- 
tween the contract price and the market or current price at the time 
or times when the goods ought to have been accepted, or, if no time 
was fixed for acceptance, then at the time of the refusal to accept. 
4. If, while labor or expense of material amount is necessary on 
the part of the seller to enable him to fulfill his obligations under 
the contract to sell or the sale, the buyer repudiates the contract or 
the sale, or notifies the seller to proceed no further therewith, the 
buyer shall be liable to the seller for no greater damages than the 
seller would have suffered if he did nothing toward carrying out the 
contract or the sale after receiving notice of the buyer’s repudiation 
or countermand. The profit which the seller would have made if the 


contract or the sale had been fully performed, shall be considered in 
estimating such damages. 


Rescission of Contract or Sale. Broadly, the rule on 


rescission of the contract or sale is stated in Section 65 
of the Sales Act, as follows: 


Where the goods have not been delivered to the buyer, and the 
buyer has repudiated the contract to sell or sale, or has manifested 
his inability to perform his obligations thereunder, or has committed 
a material breach thereof, the seller may totally rescind the contract 
or the sale by giving notice of his election so to do to the buyer. 


Remedies for Breach of Warranty. The remedies pro- 
vided for breach of warranty, as provided in Section 69 
of the Sales Act, are well established by the courts gen- 
erally, in this country. These remedies are there stated 
as follows: 

1. Where there is a breach of warranty by the seller, the buyer 
may, at his election: 

(a) Accept or keep the goods and set up against the seller the 
breach of warranty by way of recoupment in diminution or extinc- 
tion of the price. 

(b) Accept or keep the goods and maintain an action against the 
seller for damages for the breach of warranty. 

(c) Refuse to accept the goods, if the property therein has not 
passed, and maintain an action against the seller for damages for 
the breach of warranty. 

(d) Rescind the contract to sell or the sale and refuse to receive 
the goods, or if the goods have already been received, return them 
or offer to return them to the seller and recover the price or any 
part thereof which has been paid. 
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2. When the buyer has claimed and has been granted a remedy 
in any one of these ways, no other remedy can thereafter be granted. 


3. Where the goods have been delivered to the buyer, he cannot 
rescind the sale if he knew of the breach of warranty when he ac- 
cepted the goods, or if he fails to notify the seller within a reason- 
able time of the election to rescind, or if he fails to return or to offer 
to return the goods to the seller in substantially as good condition as 
they were in at the time when the property was transferred to the 
buyer. But if deterioration or injury of the goods is due to the 
breach of warranty, such deterioration or injury shall not prevent 
the buyer from returning or offering to return the goods to the 
seller, and rescinding the sale. 

4. Where the buyer is entitled to rescind the sale and elects to do 
so, the buyer shall cease to be liable for the price upon returning or 
offering to return the goods. If the price or any part thereof has 
already been paid, the seller shall be liable to repay so much thereof 
as has been paid, concurrently with the return of the goods, or im- 
mediately after an offer to return the goods in exchange for repay- 
ment of the price. 

5. Where the buyer is entitled to rescind the sale and elects to do 
so, if the seller refuses to accept an offer of the buyer to return the 
goods, the buyer shall thereafter be deemed to hold the goods as 
bailee for the seller, but subject to a lien to secure the repayment of 
any portion of the price which has been paid, and with the remedies 
for the enforcement of such lien allowed to an unpaid seller by Sec- 
tion 53. 

6. The measure of damages for breach of warranty is the loss 
directly and naturally resulting, in the ordinary course of events, 
from the breach of warranty. 

7. In the case of breach of warranty of quality, such loss, in the 
absence of special circumstances showing proximate damage of a 
greater amount, is the difference between the value of the goods at 
the time of delivery to the buyer and the value they would have 
had if they had answered to the warranty. 


When Buyer Uses the Goods. If the buyer has received 
the article and uses it and derives a benefit from it, 
he cannot thereafter rescind the contract, but is left to 
his action for damages for the breach of warranty. 

We have already seen that where the buyer accepts the 
goods after a full and fair opportunity of inspection, he 
is, in the absence of fraud, estopped from thereafter rais- 
ing objections as to visible defects and imperfections, 
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whether discovered or not, unless such delivery and ac- 
ceptance is accompanied by some warranty of quality 
manifestly intended to protect him after delivery and 
acceptance. 

It is the better view that the buyer to whom the prop- 
erty has been delivered may, for breach of warranty, 
rescind the contract by a reasonably prompt return of 
the property, if it can be returned to the seller in the 
same state in which it was delivered to the buyer. It 
may be returned in a defective condition, if the defect is 
itself owing to the breach of warranty. 

In Smith v. Hale (158 Mass. 178) a buggy was sold with 
a warranty that the springs were strong. One of the 
springs broke while the buggy was in the buyer’s posses- 
sion. It was held that the buyer might rescind the con- 
tract and return the buggy. “The breaking of the spring 
was just what the plaintiff had warranted against.” <A 
number of states, however, hold that there can be no 
return of the goods for breach of warranty, in the absence 


of fraud. 
* * * Sg * * 


In Executive Manual 96, we shall study the law, as 
applied, in settling and adjusting various kinds of dif- 
ferences that arise in business transactions. 


CHECK-UP ON PRINCIPLES 


Use the following check-up to get the principles of this manual 
firmly fixed in mind. This will help you to handle the problem 
which follows. This check-up is entirely for your own personal 


use, so you need not send it in to the University. 





1. Jones selected and ordered $900 worth of furniture 
from the Menard furniture store of Minneapolis, but did 
not sign the order. The store agreed to change the up- 
holstery on some of the chairs and deliver the furniture 
within thirty days. It went ahead with the alterations, 
but after ten days Jones canceled the order. Has the 
store a right to recovery against him? 


2. A haberdasher named Kaler had transacted busi- 


ness with the Hoffman Glove Company for several years. 
Last month he telephoned an order for 200 pairs of 
gloves of various materials, sizes, and prices, the order 
amounting to $425. A few days after the company had 
delivered about $125 worth of the order, Kaler decided 
that he did not want the remainder of the order and 
canceled it. If the company sued him for breach of 
contract, could Kaler plead the statute of frauds as a 
defense? 


3. Hawley said to Gage, “I will sell you this horse for 


$200.” Gage said, “I have been wanting that horse for 
a long time. I accept that offer.’ While Gage was 
writing the check for the $200, the horse was accidentally 
killed by a stray bullet. This took place in Utah. Must 
Gage bear the loss? 





4. Neis entered into a written contract with O’Brien 
to purchase 20,000 pounds of hops to be grown by 
O’Brien and delivered at a place designated in the con- 
tract on or before October 31. Neis agreed to pay 17 
cents a pound—4 cents when the contract was signed, 
which was paid; 4 cents on September 1, which was 
paid; and 9 cents upon the delivery of the hops. 
O’Brien complied with the contract in every particular, 
but when he delivered the hops, Neis refused to receive 
them or to pay for them. O’Brien then resold the hops 
for 1334 cents a pound. When Neis heard this, he sued 
O’Brien for $950, the amount which O’Brien had re- 
ceived in excess of 17 cents a pound. Can Neis recover? 
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5. On Monday, the Raylots Auto Exchange sold to 
Irwin a specified used car for $750. He paid $100 de- 
posit and was to pay the balance on Saturday when the 
car was to be delivered. However, during the week a 
fire destroyed all the cars in the salesroom. Is Irwin 
entitled to recover the $100 from the Raylots Auto 
Exchange? 


6. In the same set of facts, would the auto exchange 


have the right to recover the $650 balance from Irwin 
on the ground that title to the car passed to him before 
the fire, and he must bear the loss? 


7. Jensen, a hardware dealer in New York, purchased 
a bill of goods from Hallbauer Brothers of New Haven. 
Hallbauer Brothers shipped the goods by railroad on a 
“shipper’s order” bill of lading which they indorsed and 
forwarded to Jensen. The day after shipment they 
learned that Jensen was insolvent and ordered the rail- 
road not to deliver the goods. Have they the right of 
stoppage in transitu? 


8. Suppose Jensen sold the bill of lading to an inno- 


cent third party; could Hallbauer Brothers compel the 
railroad to return the shipment to them? 





9. Forsberg sent an order to the Hanson Lumber 
Company for 3,000 feet of lumber cut to a certain size. 
The company shipped 4,000 feet, and Forsberg refused 
to accept the shipment. The company sued him for the 
damages it suffered by his refusal to accept the order. 
Should it recover? 





10. Hagen, in Virginia, ordered 110 sacks of sugar, 
f.o.b. New York, from Arbuckle, asking prompt deliv- 
ery. The order was accepted on August 6, and the sugar 
was delivered to the carrier on August 10. For some 
reason, the car in which the sugar was shipped was de- 
layed, and the sugar did not reach Hagen until Septem- 
ber 18. In the meantime, Hagen wrote Arbuckle several 
times complaining of the delay and saying that there 
would be a very substantial loss because the price of 
sugar was going down rapidly, and that he could not use 
the sugar unless he was given the current price. After 
the sugar arrived, Hagen refused to pay for it at the 
contract price, because of the unreasonable delay in de- 
livery at a time when prices were fluctuating rapidly. 
Arbuckle sued him. Is Hagen liable for the full contract 
price? 
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Yes| No 
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Executive Problem 95 


LEGAL ASPECTS OF SALES 


Applying the Law of Sales of Personal Property 


Unper tHe LaSaute Proppem Meriop 


ARSHALL FIELD, John Wanamaker, 

A. T. Stewart, Henry Siegel, John V. 
Farwell—all big business men prominent in 
wholesale and retail work—are or were students 
of law. 
These men were not lawyers, and most of 
them spent fortunes for legal advice, but they 
never depended alone on the advice and sug- 
gestions of their attorneys. Their own compre- 
hensive knowledge of law was the standard by 
which they judged the soundness or weakness 
of their attorneys’ advice and counsel. 





Prepared by the Research and Consultation 
Staff of LaSalle Extension University from an 
interesting problem which it has carefully in- 
vestigated and analyzed. 
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Executive Problem 95 
LEGAL ASPECTS OF SALES 


The law of sales of personal property affects everyone. 
Buying and selling goods—which are all personal prop- 
erty—form the basis of the majority of commercial trans- 
actions. 

When you study Executive Manual 95, and learn the 
principles of the law of sales of personal property, you 
may feel that their meaning is plain and obvious and 
their application easy. But the number of lawsuits in- 
volving sales, which are started every year in the various 
states, is convincing evidence that the law of sales of 
personal property is not fully understood and not easy 
to apply. 

Consider the experience of Colbert Bros., Inc., one of 
the oldest and largest distributors of automobiles in 
Clayton. From the first, Colbert Brothers had sold noth- 
ing but the well-known Simplex Six and Milstead auto- 
mobiles, and thru their business-getting ability and fair 
dealing had prospered well. 

The automobile business, like any other business, is 
one in which questions on the law of sales arise fre- 
quently. They arise because many people do not fully 
understand their rights and obligations when making con- 
tracts of sale, and because questions of ownership come 
up frequently, as when an innocent purchaser buys some- 
thing from some one who has no title or right to sell. 

On January 5, 192—, the Colbert brothers found 
themselves confronted with several problems which had 
recently arisen in their business and which demanded 
attention. 


The Bentley Case. During the first week of November 
of the previous year, Paul Bentley had come to the 
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salesrooms of Colbert Bros., Inc., to look at a Simplex Six. James 
Colbert himself handled the interview; he explained the merits of 
the car, told of its mechanical superiority over other makes of the 
same type, and had one of the salesmen give Bentley a demonstra- 
tion drive of several miles around town. 


When Bentley got back from the demonstration, he asked if the 
Colberts would get him a car painted a dark gray, with the uphol- 
stery to match in color. Colbert promised that these changes from 
standard specifications could and would be made. Bentley then 
agreed to buy the car, and Colbert wrote up an order specifying the 
changes, which Bentley signed. Colbert immediately wired the order 
to the Simplex Factory, setting out that it was a special rush job. 
The faetory replied by telegram that same day, stating that work 
on this special job would be begun in four days and delivery would 
be made in two weeks. Two days after this, however, Bentley wrote 
to the Colbert firm canceling the order which he had placed. 


The car was delivered in Clayton within the time specified. Col- 
bert Bros. made a tender of delivery to Bentley, but he refused to 
accept the car. 


“Tt seems to me, Jim,” said Albert Colbert to his brother, “that 
we can force Bentley to take this car. Otherwise we may be stuck 
with it. You know how hard it is to sell a ‘special job’ like this 
one.” 


“We certainly ought to have some redress,’ James agreed, “we'll 
lose good money if he doesn’t carry out his contract.” They con- 
sidered the matter from every angle before coming to a decision as 
to just what their rights were. 


“Now that we know what steps to take on that matter,” said 
Albert Colbert, “what shall we do in the Flynn case?” 


The Flynn Case. On December 1, a machine had been turned 
over to a salesman of the company, Ralph Flynn, to be shipped to 
Albert Colbert at Havana, Cuba, where he was at the time. Instead 
of shipping the car, Flynn drove it several miles, sprinkled a little 
oil on it here and there, and turned forward the speedometer, to 
make things look as if the auto had been used. He then sold it to 
the Winthrop Used-Car Company for $600, and kept the money. 
The next day this company sold the automobile to one William 
Craig. Three weeks later Craig sold the car for $950 to Edmund 
Dodge, who on January 5, still had it. 


At the time of the sale to the Winthrop Used-Car Company, 
Flynn had in his possession a bill of sale which had been made out 
to him so that he might sign the necessary shipping papers, mani- 
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fests, etc., as tho he were the owner of the car. He had shown this 


to the used-car company, so the company naturally thought that 
Flynn was the true owner. 


In the discussion of this case, Albert Colbert maintained that nc 
title passed to the Winthrop Used-Car Company, and that conse- 
quently the car could be recovered from Dodge. His brother felt, 
however, that the car could not be recovered from Dodge, an inno- 
cent purchaser, since they had furnished Flynn with documents 
which were evidence of ownership, so that the purchaser from Flynn 
had a right to believe that Flynn owned the automobile. 


The Willis Case. When the brothers had discussed this case 
thoroly, and had come to a decision, Albert brought up the Willis 
matter, a solution to which had to be reached immediately. On 
May 15 of the previous year, George Willis had come into the com- 
pany’s showrooms and inquired about a Milstead six-cylinder tour- 
ing car which was selling for $2,400. The salesman who handled the 
deal showed him the automobile then on the floor for display pur- 
poses. The company kept one car on display and, as a general rule 
when a Milstead was ordered, delivered from its warehouse another 
ear of the same model. It did this to avoid the trouble of moving 
cars in and out of the showroom. 


Willis liked the model which was on display; especially was he 
attracted to the lines of the car, its color, and other special features. 
He placed his order and paid a $500 deposit on it, agreeing to pay 
$500 more when the machine was delivered and to give his notes 
for the remainder of the purchase price. 


A few days after Willis had made the purchase, the salesman 
delivered a car of the same model from the warehouse. Willis gave 
him a check for $500 and ten unsecured notes for the balance of 
$1,400, payable at the rate of $140 each thirty days thereafter. 
Willis used the Milstead for seven months. After some five months’ 
use, however, the engine began to give trouble, owing to too small 
pistons which caused a scoring of the cylinder walls, loss of power, 
and other trouble. 


As the car proved unsatisfactory even after Colbert Bros. had 
tried to remedy the difficulty by putting in larger piston rings, 
Willis refused to make further payments. Recently he had put the 
matter squarely up to Colbert Bros., asking that they either take 
back the car or make a substantial adjustment with him on it. sucb 
as putting in a complete new engine. If the company did neituer, 
he would sue for breach of the implied warranty that the mechanism 
of the car was in first-class running order. 


When he made this demand, James Colbert told him that, since 


58 THE LAW OF SALES 


the company was a dealer and not a manufacturer of the automo- 
bile, it had made no implied warranty against latent defects such as 
piston trouble. Willis reminded him that he had purchased a car of 
this model and not this specific car. He claimed that even if the 
Colberts were dealers, there was an implied warranty on their part 
against latent defects such as ordinary inspection would not dis- 
close. 

Suppose you were called upon to solve these problems for Col- 
bert Bros., Inc., what would you recommend? 
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SETTLEMENTS AND ADJUSTMENTS 
Part I 


By AGREEMENTS 


ONTRACTUAL agreements in business do not 
( always work out as anticipated. Changes may 

have to be made to meet new conditions. Con- 
tracts may become impossible of performance, and some 
kind of substituted performance may have to be accepted. 
Many adjustments, of varying importance, are made nec- 
essary by the ordinary exigencies of business. 

An executive in business should know the effect 

which the law gives to adjustments and the means 

which it provides for bringing them about. 

If one party fails or refuses to make a reasonable ad- 
justment, there remains recourse to the courts as a last 
resort. Knowledge of what the courts will do and how 
they do it enables the business man to act with better 
judgment, even in cases which never get into the courts. 
Court action is explained in Part II of this manual. Here, 
in Part I, we shall consider the most satisfactory kind of 
settlements and adjustments—those that are made by 
agreement. 


Substituting a New for an Old Agreement. When two 
persons enter into a contract, they take upon themselves 
definite obligations. If they are acting in good faith, they 
intend to perform these obligations; and, in almost every 
case, they do perform them. Performance is the nor- 
mally expected method of discharging contractual obli- 
gations. But if any of the terms of a contract are not 
clear, it becomes necessary to find out what was the in- 
tention of the parties as disclosed by the contract. Cer- 
tain rules of law assist in such cases. Some of these rules 
have been considered in preceding manuals. 
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If the parties cannot determine what the contract 
means, they may enter into a new agreement in which 
they clear up any doubtful points in the old one. 

The giving up, by each party, of uncertain rights 
under an old agreement, in return for the certain 
rights fixed by the new agreement, constitutes con- 
sideration and renders the new agreement binding. 


Contracts to Pay Money. We know that payments of 
money, in fulfilling a contract, must be made to the credi- 
tor or to his duly authorized agent at the time agreed 
upon and in the kind of money agreed upon. 

If A is bound by contract to pay B, he must pay B or 
B’s agent. If A pays a third person, and B denies that 
the person to whom payment was made was his agent, 
then A will have to prove that the person was in fact B’s 
agent or pay the claim a second time. But if A can prove 
that the person to whom he paid the money was B’s 
agent, he is discharged from the contract whether the 
agent ever delivers the money to B or not; what becomes 
of the money after A delivers it to B’s agent is immaterial 
so far as A is concerned. 

As to time of payment, the debtor has no choice. He 
must pay on the day agreed upon. He has no right 
to pay before the debt is due, but if he offers the 
amount of the debt before the debt comes due, and 
if the creditor agrees to accept it as payment in full, 
the debt is discharged. 

When a debt is paid by agreement before it is due, 
there is, in effect, a rescission of the original contract and 
the substitution of a new one in which the time of pay- 
ment is different. 

If a contract is not a negotiable instrument (the law 
of negotiable instruments is explained in the following 
manual) and if payment falls due on Sunday, payment 
should be made on the Saturday before. If the contract 
is a negotiable instrument, the following Monday is the 
time of payment prescribed by the law. 

An extension of time in which payment is to be made 
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is a new contract and must be supported by considera- 
tion. A partial payment of the debt after it is due will 
not be sufficient consideration to sustain an agreement 
to extend the time of payment; but an agreement to pay 
a higher rate of interest than was called for in the orig- 
inal contract will make the extension binding. 

An agreement to extend the time of payment not sup- 

ported by consideration is of no effect. The creditor 

eu have the right to collect the next day if he sees 

Payment must be made in the kind of money called 

for by the contract. If the contract calls for gold, gold 
must be paid. But, if some other kind of money is ac- 
cepted by the creditor without protest, the debt will be 
discharged. Where the contract does not call for a par- 
ticular kind of money, payment may be made in any 
money which is legal tender in the country. Legal tender 
money is that kind of money which the law compels the 
creditor to accept in payment of his debt, when tendered 
by the debtor in the right amount, if some particular form 
of payment is not specified. 


Payment is usually made by the debtor himself or his 
agent. But if it is made by a third person (a stranger) 
without authority from the debtor, with the purpose of 
paying the debt, and if the creditor accepts it as payment, 
the debt is discharged; and the creditor cannot sue the 
debtor on the contract. It is also fairly well established 
that the stranger who pays cannot recover from the 
debtor. 


Application of Payment to More than One Debt. It fre- 
quently happens that a debtor owes a creditor a number 
of separate and distinct debts or he may owe an account 
consisting of a number of items. When the debtor makes 
payment in such cases, he has the right to designate the 
debt or item to which the payment shall be applied; and 
if he does, the creditor is bound to follow his direction. 
The debter’s direction may be given expressly or it may 
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be implied from circumstances of the case which show 
the debtor’s intention. But— 

If the debtor does not direct how his payments shall 

be applied, then the creditor may apply them as he 

sees fit. 

When no direction for applying a payment is given, 
the creditor may apply it to an invalid or unenforceable 
claim, to an unsecured, rather than a secured, claim, or to 
interest rather than to principal. But he has no right to 
apply them.to an illegal claim or to debts not yet due, or 
to the debt of a third person. 


Tender of Payment. Tender is merely an offer of pay- 
ment or performance. But the debtor cannot pay if the 
creditor will not accept. Tender does not discharge a 
contract to pay money. However— 

The creditor cannot collect interest on the debt after 
the tender of payment has been made; if the debtor 
is subsequently sued on the contract and he pays the 
money into court, and if he can prove that a legal 
tender has been made, the court will not tax the costs 
of the suit on him, but will make the creditor pay 
them. 

Tender, like payment, must be made at the time and 
place agreed upon, in the kind of money called for by 
the contract; or, if no particular kind is called for, it 
must be in legal tender; and tender must be made to the 
creditor or his duly authorized agent. 


Accord and Satisfaction, Compromise, Settlement, and 
Account Stated—Defined. In law, the terms “accord and 
satisfaction,” “compromise,” and “settlement” are some- 
times used interchangeably; in fact, there may be cases 
to which any one or all of them could be properly applied. 
But each has its own distinctive or characteristic element. 


In accord and satisfaction, the characteristic element is 
the acceptance by the parties of, or the agreement to 
accept, something different from that called for by the 
original contract or obligation. 
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In compromise, the characteristic element is that the 
parties have conflicting claims (e. g. the amount due is 
uncertain and in dispute) and the parties come to an 
agreement as to which each shall do. This agreement is 
the compromise. 

Settlement has a double meaning. It may mean an 
adjusting of differences. But if there is no uncertainty 
or dispute as to the amount due, settlement may mean 
merely payment. 

Account stated is the condition arrived at where par- 
ties who have had financial dealings go over their ac- 
counts together and strike a balance to which both agree, 
there being a promise, express or implied, that the party 
shown by the account to owe the balance will pay it. 


Accord and Satisfaction. Accord and satisfaction con- 
sists of two parts: the accord, which is an agreement as 
to what will be accepted in lieu of what is claimed or 
called for in the contract; and the satisfaction, which is 
the performance of the accord. 

Not infrequently the promise to perform is accepted 
as satisfaction. But until there is both accord and satis- 
faction, nothing is binding. The accord is like an offer 
for a unilateral contract, and may be withdrawn any time 
before acceptance. Usually performance is the only way 
to accept. But an agreement to perform the accord may 
be accepted as satisfaction. The presumption, however, 
is that the claimant does not intend to give up his rights 
under the old claim until he has received performance on 
the accord. Where this is not the case, the intention of 
the claimant to accept the promise of the other party as 
satisfaction must be clear. Where this intention is clear, 
the accord and satisfaction is a new contract which takes 
the place of the old obligation and is a bar to any suit 
on it. 

In the ordinary case, the accord is not a bar to an 


action on the old obligation, and does not become a 
bar until it is executed; that is, until there is both 


6 SETTLEMENTS AND ADJUSTMENTS 


accord and satisfaction. Nor can there be any suit 
for breach of the accord itself, for it is treated as a 
mere offer. 

Accord and satisfaction involves the making of a con- 
tract, and like all contracts there must be consideration. 
In most cases it is easy to find the consideration. If the 
original contract calls for the payment of money and the 
accord calls for the delivery of goods, or for the render- 
ing of services, or for the making of a promise to do 
something different from what the original obligation 
calls for, then there is consideration—because delivering 
the goods, rendering the services, or making the promise 
is something which the party is not already bound to do. 
Doing these things is giving up a legal right—the right 
not to do them, which, as stated in a previous manual, 
is the test for the sufficiency of consideration; and the 
consideration is sufficient even tho the goods delivered, 
services rendered, or promise made is actually of much 
less value than that which the original contract called for. 


What has been said above is true whether the claims 
involved are liquidated or unliquidated; that is, whether 
they are certain in amount and undisputed or uncertain 
and in dispute. There is, however, one exception: 

The payment of a lesser sum than that claimed as 
due, altho something different from what the contract 
calls for, is not necessarily a good accord and satis- 
faction. - 

The reason for this is that when a part of what is owed 
is paid, or a promise is given to pay a part of what is 
owed, no more is done than the debtor was already bound 
to do required—which does not constitute consideration. 


Where Claims Are Certain or Uncertain. It is necessary 
to consider two classes of cases with respect to accord 
and satisfaction: first, where the amount claimed is cer- 
tain and undisputed; second, where the amount claimed 
is uncertain or disputed either as to the existence of the 
debt or as to the amount of it. 
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Where the amount claimed is liquidated—that is, not 
uncertain or not in dispute—the payment of a lesser 
sum will not be consideration to support an accord 
and satisfaction. 

In order to make a binding settlement under such cir- 
cumstances, it is necessary to have some new considera- 
tion, such as the payment of a lesser sum before the debt 
falls due, or the payment of a lesser sum coupled with the 
delivery of some piece of personal property, or the giving 
of a note for a lesser sum secured by a chattel mortgage, 
or by the personal obligation of some third person. If 
accepted, a new consideration operates as an accord and 
satisfaction. But a promise, after maturity, to pay a 
lesser sum in installments does not afford consideration. 

Some cases have held that a promise by the debtor not 
to go into bankruptcy, will be sufficient consideration to 
make a good accord and satisfaction on the basis of part 
payment. 

In those states where seals are still recognized, the 
parties may accomplish their purpose by having the 
creditor give the debtor a release under seal covering 
the part of the debt not to be paid. The giving of a 
receipt in full, however, is not sufficient. 


Where the amount claimed is uncertain or disputed, 
there is no difficulty in finding consideration. In ac- 
cepting the promise to pay the lesser amount, the 
creditor gives up the possibility of recovering the 
greater, and this is consideration sufficient to sup- 
port the debtor’s promise to pay. Each party gives 
up his own uncertain claims in return for the cer- 
tainty agreed upon. They are thereby doing what 
they are not already bound to do. 


It is understood, of course, that there must be no fraud. 
If the claim is not made in good faith, or if it is not dis- 
puted in good faith, the settlement will not be binding 
when carried out. If fraud can be shown, either party 
may rescind the agreement by returning or offering to 
return whatever has been received as satisfaction. If the 
accord has not been fully performed, it is not necessary to 
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return what has been received since the original obliga- 
tion, in that case, is not barred. 


Compromise. Compromise is essentially the same as 
accord and satisfaction where the existence or nature of 
the claim is in dispute, and where the promise to per- 
form the accord is accepted as satisfaction. 


Account Stated. If two parties get together and draw 
up a statement of their accounts and both agree to the 
correctness of the statement and of the balance shown, 
there is an account stated, and there is an implied prom- 
ise on the part of the party shown by the statement to 
owe the balance, to pay it. This statement may be made 
the basis of a legal action to recover the balance and is 
prima facie evidence that the amount is due. 

But in many cases the parties cannot get together for 
a statement of accounts. The more common method of 
arriving at an account stated is for one to submit a state- 
ment to the other, and for him, upon examination, to 
accept or reject it. If he accepts, there is an account 
stated. If he rejects, he may suggest modifications. These 
modifications may be the basis of an account stated, 
which the first party may then accept or reject. 


The acceptance or assent to the correctness of the ac- 
count may be either express or implied. If assent is given 
expressly, especially if it is in writing, the fact that the 
condition of account stated has been reached is clear and 
usually easy to establish. But where assent is not ex- 
pressly given, it is often difficult to determine whether 
the circumstances of the case are sufficient to establish 
assent by implication. 


If, when an account is rendered, the debtor pays it 
in full or in part without objection, or offers or 
promises to pay later, this is an admission of the 
correctness of the account and results in an account 
stated. 


Such a payment or promise to pay implies assent and 
shows an account stated. If the account rendered shows 
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a balance due to the person to whom the account is ren- 
dered and he attempts to collect this balance, an account 
stated results. 


Failure to Object to Statement of Account. Whether 
failure to object to a statement of an account after it has 
been rendered implies assent to its correctness so as to 
result in an account stated, is a difficult question. The 
courts do not seem to agree entirely. 

The general rule is that failure to object within a rea- 
sonable time results in an account stated, or at least 
that it raises a presumption of an account stated. 

If the parties are merchants, this fact seems to be a 
circumstance which strengthens the presumption. Fail- 
ure to object within a reasonable time may be explained 
by evidence of circumstances delaying, preventing, or 
rendering useless, the objection. 


In Griffith v. Hicks (150 Ark. 197), decided by the 
Supreme Court of Arkansas in 1921, Hicks rendered a 
complete statement of the account between them to Grif- 
fith by mail in 1917. Griffith made no objection to the 
statement until 1919, and then his objection was to a 
third person who with Hicks had signed a note for one 
of the items included in the account. In 1920, Hicks 
sued Griffith for the balance shown by the account to be 
due, on the theory that it had become an account stated. 
There was evidence that Griffith had discussed the state- 
ment with Hicks’ partner, but nothing to show that the 
partner had any authority to represent Hicks in the mat- 
ter. In affirming a judgment in favor of Hicks, the court, 
after defining “account stated,” said: 

The law requires an objection within a reasonable time. The re- 
tention of the account apparently beyond a reasonable time is open 
to explanation, and Griffith might have explained his waiting for a 
time by showing that he thought the law partner of Hicks was the 
latters’ agent in the premises. The objection, however, must be 
something more than a mental operation on the part of the person 
receiving the account. The objection must be made to the party 
rendering the account, or his duly authorized agent. Hence Grif- 
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fith could not excuse his delay of two years in failing to object to 
the account by showing that he thought he had made objection to a 
duly authorized agent of Hicks. . . . . . . It was his duty to 
ascertain the authority of Hicks’ law partner in the premises within 
a reasonable time, and he could not retain the account for twenty 
months without objection, and excuse his delay by showing that he 
thought he had objected to a duly authorized agent of Hicks. 


Rescission of the Contract. After parties have made a 
contract, if for any reason they desire to terminate their 
obligations, they may do so by mutual release. The par- 
ties give up their respective rights under the original con- 
tract. The new agreement must contain the essentials 
of a binding contract. The necessary consideration is 
found in the mutual giving up of rights under the old 
contract. 

The original contract need not be rescinded specific- 
ally; if the parties enter into a further contract, 
which is either wholly or partially inconsistent with 
the original, the original contract is rescinded by 
implication. 

The word rescission is used to designate two other 
methods of discharging contracts. Many a contract is 
voidable because of the improper conduct of one of the 
parties in inducing the other to enter into it. The in- 
jured party, the one who has been influenced by unfair 
means, may elect not to be bound by the contract. This 
is spoken of as rescinding the contract. But there is no 
mutual agreement involved and the injured party can 
rescind whether the other wishes him to or not. 

Again, when a party to a contract breaks some mate- _ 
rial part of it or announces beforehand that he will not 
perform it or will not be bound by it, the other party 
may rescind the contract for this reason or he may treat 
the entire contract as broken, and may sue for breach of 
contract. 


The Legal Significance of Receipts. A receipt is merely 
an acknowledgment in writing that the person giving it 
has received money or property. It is a recital of facts, 
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and an admission by the signer of the truth of those facts. 
Business men are inclined to attach great importance to 
receipts, and they are important; but they are not nearly 
so conclusive as they appear. The following quotation 
from Parsons’ book on contracts shows their status in the 
law. 


A receipt for money is peculiarly open to evidence. It is only 
prima facie evidence either that the sum stated has been paid or 
that any sum whatever was paid. It is in fact not regarded as a 
contract and hardly as an instrument at all, and has but little more 
force than the oral admission of the party receiving. But this is true 
only of a simple receipt. It often happens that a paper which con- 
tains a receipt, or recites the receiving of money or of goods, con- 
tains also terms, conditions, and agreements, or assignments. Such 
an instrument, as to everything but the receipt, is no more to be 
affected by extrinsic evidence than if it did not contain the receipt; 
but as to the receipt itself, it may be varied or contradicted by ex- 
trinsic testimony, in the same manner as if it contained nothing else. 


Receipts as Evidence of Accord and Satisfaction. Re- 
celpts often serve a useful purpose as evidence of accord 
and satisfaction. A canceled check may serve as a receipt. 

Where a check for a lesser amount is sent in payment 
of a claim and is accompanied by a letter stating that 
if accepted it must be upon condition that it is pay- 
ment in full of a particular account describing it, or 
of all demands, and the claim is unliquidated or in 
dispute and the check is cashed, the canceled check 
will be conclusive evidence of an accord and satis- 
faction. 

If the claim is not in dispute or if the check is not sent 
upon condition that it must be accepted as payment in 
full or not at all, no accord and satisfaction results. 
Where the claim is liquidated (certain and not disputed), 
the creditor may cash the check and sue for the re- 
mainder of his claim, because, in such a case, there is no 
consideration to support an accord and satisfaction. 
Where the claim is in dispute there is consideration under 
the head of “Accord and Satisfaction.” 

When a check is to serve as a receipt, it should bear 
some notation connecting it with the account in pay- 
ment of which it is delivered. 
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It has been held that the mere fact that the creditor 
knows that the debtor intends the check as payment in 
full is not enough to constitute accord and satisfaction. 
That the check is tendered on condition that it be ac- 
cepted as payment in full must be made clear to the 
creditor. 


When a Check Is Marked ‘‘Payment in Full.’’ An illus- 
tration of accord and satisfaction thru the use of a check 
marked “Payment in full” is given by the case of Schnell 
v. Perlmon (238 N. Y. 362), decided by the New York 
Court of Appeals in 1924. Schnell sold Perlmon ten 
cars of Spanish onions to be shipped from New York 
to Detroit. When the onions reached Detroit some of 
them were in a defective condition due to decay. Perl- 
mon had them inspected by government food inspectors 
and obtained certificates showing the percentage of each 
car that was defective. It was also determined that the 
decay was due to defects present at the time of ship- 
ment. Perlmon made certain deductions from the price 
of each car determined by the percentage of decay shown 
by the inspector’s reports. He wrote Schnell explaining 
the deductions and paid by checks, each marked pay- 
ment in full and giving the number of the car for which 
payment was remitted, and by a note on the back of 
which appeared this notation. “Payment in full of bal- 
ance owing you on the following cars of onions”: (Giv- 
ing numbers. ) 

A total of $801.29 was thus deducted from the contract 
price. Letters were sent with the checks and notes notify- 
ing Schnell that if they were accepted by him, they would 
be in full payment of the amount due. Schnell credited 
the amounts on Perlmon’s account, demanded the bal- 
ance, and when it was not paid, sued for the $801.29. 
The court held that the claim was disputed or unliq- 
uidated, that the checks and notes which Schnell received 
and cashed were received in full payment of the disputed 
elaim; and that he could not, under the circumstances, 
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keep the money and reject the condition attached to pay- 
ment. There was a binding accord and satisfaction. 

In its opinion the court quoted with approval the fol- 
lowing from another case: 

It is the settled law of this state that if a debt or claim be dis- 
puted or contingent at the time of payment, the payment when ac- 
cepted, of a part of the whole debt, is a good satisfaction, and it 
matters not that there was no solid foundation for the dispute. The 
test in such cases is, Was the dispute honest or fraudulent? If 


honest, it affords the basis for an accord between the parties which 
the law favors, the execution of which is the satisfaction. 


Discharge of an Obligation thru Release. Any claim can 
be discharged by an instrument under seal called a release 
executed by the creditor. 


If the release is a sealed instrument, no consideration 
is necessary. In many states, however, seals have been 
abolished, and the general tendency is away from their 
use. Practically the same thing is accomplished by an 
unsealed release based upon consideration; and in some 
states where seals have been abolished, the law gives the 
same effect to an unsealed release as was formerly given 
to a release under seal, even tho no consideration is 
shown. 


A release under seal, where seals are recognized, or 
a release for a consideration where seals are not 
recognized, discharges the old contract or obligation, 
and is conclusive. 


Where seals are given effect, a liquidated claim can be 
paid in part and a release under seal taken for the whole, 
and thus a settlement, which otherwise would not stand 
for lack of consideration, may be made binding. 

A general release may be in the following form: 


KNOW ALL MEN BY THESE PRESENTS, that I, Wiliam 
Smith, of Cambridge, for and in consideration of the sum of one 
hundred dollars, to me in hand paid by John Kenyon, of Boston, 
Mass., have remised, released, and forever discharged, and by these 
presents do, for myself, my heirs, executors, and administrators, re- 
mise, release and forever discharge the said John Kenyon, his heirs, 
executors, and administrators of and from all debts, dues, actions, 
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and causes of action, suits, accounts, bonds, bills, covenants, con- 
tracts, controversies, agreements, promises, variances, trespasses, 
damages, judgments, executions, claims, and demands, whatsoever, 
in law or in equity, which I now have against him, ever had, or 
which my heirs, executors, or administrators, hereafter can, shall, or 
may have for, upon, or by reason of any matter, cause, or thing 
whatsoever, from the beginning of the world, to the day of the date 
of these presents. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
seal the first day of May, one thousand nine hundred and twenty- 
six, 

William Smith (Seal) 
Signed, sealed, and delivered 
in the presence of, 


Stanley Smith 
Clyde Jones 
This form can be easily changed into a special release 
by omitting the part of the sentence immediately preced- 
ing the “In witness whereof” and inserting in its stead 
the description of the particular obligation to be released 
thus: 


by reason of a certain contract for construction work entered 
into between me and the said John Kenyon and bearing date the 
fifth day of January one thousand nine hundred twenty-six. 


IN WITNESS WHEREOF, etc. 


Settlement by Arbitration. At common law, the parties 
to a dispute may agree to submit it to arbitration. This 
agreement is a contract and can be broken just as any 
other contract. If, after agreeing to arbitrate, one of the 
parties refuses to allow the arbitration, he renders him- 
self liable to an action for breach of contract. In most 
cases, however, it would be impossible to prove any sub- 
stantial damage resulting from the breach of such a con- 
tract. The damages would be speculative, and for that 
reason, unless the contract specifically fixed an amount 
as liquidated damages, only nominal damages could be 
recovered. But when the dispute has been arbitrated 
and the arbitrators have made their award, all parties are 
bound. The award has the force of a judgment. If the 
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dispute arose out of a contract, that contract is dis- 
charged. 

The agreement to submit a dispute to arbitration is 
called a submission. A submission may be oral or writ- 
ten or by instrument under seal. 


Whether a written or a sealed instrument is required 
depends upon the effect of the award. If the award will 
operate to convey title to land, then the submission 
should be in writing and under seal. If an agreement 
to do what the award may require would have to be in 
writing under the statute of frauds, then the submission 
must be in writing. No particular form is required. Many 
states have statutes providing for arbitration and fixing 
some of the details of procedure. Usually these require 
the submission to be in writing. 

Who the arbitrators shall be and how they shall be 
appointed are matters which the parties decide for them- 
selves. The ordinary disabilities of infancy and coverture 
do not disqualify. If the parties are satisfied, that is 
enough. 

The authority of the arbitrators comes from the 
parties who have submitted the dispute. The extent 
of authority is usually set forth in the submission. 
The arbitrators must keep strictly within the limits 
of their authority or their award will not be binding. 

There are statutes in most states on the subject of 
arbitration, particularly covering the arbitration of in- 
dustrial disputes. These statutes usually provide for 
docketing the award and enforcing it as if it were a judg- 
ment of a court. Usually they do not repeal the common 
law on the subject, but leave the parties to choose the 
method most satisfactory to themselves. There is a Fed- 
eral arbitration act applying to disputes involving $3,000 
or more and arising in interstate commerce. 


A Composition with Creditors. A composition with credi- 
tors is an agreement between a debtor in embarrassed 
circumstances and two or more of his creditors whereby 
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the creditors agree with the debtor and with each other 
to accept from the debtor in satisfaction of their claims, 
either an assignment of all or a part of the debtor’s prop- 
erty or the payment of less than the amount due. 

A composition is a contract the consideration for 

which is found in the mutual promises of the creditors 

—the promise of each creditor being consideration for 

the promises of the other creditors. 

As a general rule, a composition agreement does not 
discharge the debtor from the original debts. He is not 
discharged until the terms of the composition have been 
carried out. In case of default by the debtor, the cred- 
itors may either sue for damages for breach of the com- 
position, or they may sue on their original claims. 

It is possible, however, to have the composition agree- 
ment so drawn as to make it an absolute discharge of the 
original claims of the creditors joining in it, as where it 
contains an unconditional release. In that case, on 
default by the debtor, the creditors’ remedy is to sue for 
damages for breach of the composition agreement, or, in 
some cases, for specific performance of the agreement. 

The utmost good faith is required of the debtor in 
making a composition agreement; any fraud, misrep- 
resentation, concealment, or suppression of material 
facts will render it voidable by the creditors. 

Any particular creditor who has been induced by fraud 
or misrepresentation to go into the composition may sue 
on his original claim just as if there had been no composi- 
tion. If he has been paid a part of his claim under the 
composition, he may keep that and sue for the balance 
or he may sue for damages for the fraud where that can 
be shown. 

Where a debtor, without the knowledge and consent 
of the other creditors who go into the composition, pays 
one creditor more than the agreement calls for or gives 
him any preferences in the settlement, the composition 
is thereby rendered void, for this is a fraud against the 
other creditors. The same result follows where the extra 
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payment or preference is given by a third person and not 
by the debtor. 


A creditor who does not include all the claims which 
he has against the debtor in the composition and allows 
the other creditors to think that he has included all, will 
not be permitted later to collect the claims not included. 


The Form of a Composition Agreement. The law does 
not prescribe any particular form for composition agree- 
ments. If their subject matter is such that the statute 
of frauds does not apply to them they may be oral. Usu- 
ally they are in writing or by deed under seal. Where 
the agreement is in writing it is customary to recite the 
consideration, but this is not necessary. If the essential 
facts are shown, the consideration will be evident. 


Assignment for the Benefit of Creditors. Prior to the 
enactment of the Federal Bankruptcy Law in 1898, as- 
signments for benefit of creditors were quite common. 
The debtor assigned all his assets to a trustee, who was 
to reduce them to money and pay off all creditors so far 
as the assets would go; if there was any surplus, it was 
paid to the debtor. This plan of procedure may still be 
used, and there are statutes regulating it in most states. 
But such an assignment is an act of bankruptcy; dis- 
satisfied creditors, who have not assented to the assign- 
ment, may throw the debtor into bankruptcy because of 
it. It is therefore not so frequently used now as formerly. 

Bankruptcy will be treated in Part III of this manual, 
following a statement of the practical points of law con- 
cerning court actions, presented in Part II. 
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T IS well for every business executive to have a good 
I idea of the machinery which the law provides for 
the collection of debts and the enforcement of con- 
tracts. Such information underlies intelligent co-opera- 
tion with a lawyer in cases where a lawsuit becomes 
necessary. At the same time, such information will also 
aid greatly in making collections and settlements without 
suit. 


Determining upon Court Action. Before beginning a law 
suit, you and your lawyer should determine whether you 
have a cause of action. 

A cause of action is the ground or group of facts 
which gives you the right to go into court and ask 
judgment in your favor. 

This means that you must assemble all the facts of 
your case and consider them carefully in connection with 
the rules and principles of law that apply, and decide in 
your own mind whether a court in possession of those 
facts would be likely to render judgment in your favor. 
In doing this you should consider not only the facts which 
you actually know, but also the possibility of proving 
those facts to the satisfaction of the court. 


Consider not only the facts that tend to support your 
claim, but also those that might tend to defeat your 
case. Give your lawyer ALL the facts which you 
have, both favorable and unfavorable. 


The Question of Damages. If you decide that you have 
a cause of court action, another important question is 
that of damages—how much you may be able to recover. 

You are not ordinarily going to sue merely for the sake 
of winning a lawsuit. If no substantial damages can be 
recovered, it is usually better not to sue. 
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This question of damages is one for your lawyer to pass 
upon, and it is often a difficult one to answer. Some of 
the rules of damages have been mentioned in previous 
manuals. Following are a few points that are worth re- 
membering: 

i” You cannot recover more than you claim in your plead- 
ings. 

2. You cannot recover damages that you cannot prove. 

3. You cannot recover speculative damages. 


4. You cannot, in an action for breach of contract, recover 
damages for consequences that may not reasonably be sup- 
posed to have been within the contemplation of the parties 
at the time the contract was made. 


5. You cannot, even where the other party is at fault, re- 
cover damages which might have been avoided or pre- 
vented by the exercise of reasonable prudence on your part. 

In other words, you are under obligation to exercise due 
care to keep down damages after the breach of contract or 
other wrongful act has occurred. 

Subject to those limitations you will generally be able 
to recover damages for the direct and natural conse- 
quences of the breach of contract or other wrongful act 
of the person sued. 

If it is apparent that you can recover only nominal 
damages or only enough to pay your lawyer’s fee and 
the other expenses of the suit, it is usually better 
not to sue. 

There is still another question that should be answered 
before suit is brought. It is the question whether a judg- 
ment against the person you are about to sue will be 
worth anything after you get it. If he owns no property 
and has nothing owing him which may be reached by 
execution or garnishment, it will probably not pay you 
to sue; you had better try to collect by other means. 


In deciding whether to sue, you also must not lose 
sight of the fact that, in most states, the law allows the 
debtor to hold a certain amount of property exempt from 
execution. 


The Statute of Limitations. In some cases, where the 


20 SETTLEMENTS AND ADJUSTMENTS 


debtor owns nothing beyond exemptions, suit may be 
justified because of the possibility that the debtor will 
later on acquire property that may be reached by execu- 
tion of the judgment. But the statute of limitations 
must be considered. This statute fixes the time within 
which suit may be brought on various classes of causes 
of action. After the expiration of the time fixed, the 
cause of action is said to be barred or outlawed. A longer 
time is usually allowed on written contracts and notes 
than on accounts and unwritten contracts, and a still 
longer time on judgments than on other forms of in- 
debtedness. Each state has its own statute of limitations. 


Determining the Court in Which to Sue. After having 
determined that you have a cause of action and that it 
is worth while to sue, your lawyer will have to determine 
in what court to bring suit. Usually this is easily done. 
In every state there is some one court of general juris- 
diction. (‘‘Jurisdiction” is the power of the court to hear 
cases and to pass judgment upon them.) Courts of gen- 
eral jurisdiction are those upon which the law has con- 
ferred power to hear and determine most cases that may 
be brought before them. Unless you can find some spe- 
cial reason for bringing your suit elsewhere you will bring 
it in a court of general jurisdiction. Such courts are gen- 
erally called circuit courts. 

If the case is one in which a law court can give an 
adequate remedy you must sue in a law court; if the 
remedy at law is inadequate you will sue in a court 
of equity. 

Formerly there were separate courts for law and equity, 
and there still are in a few states. But in most states the 
same court hears both law and equity cases. 


Determining the County in Which to Sue. It is also nec- 
essary to determine*the county in which to bring suit. 
To assist in deciding this question, legal actions are 
divided into two classes: 

\. Those for the recovery of land, known as “local actions.” 
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2. Those for the recovery of money or personal property 
(which includes practically all property except land), 
known as “transitory actions.” 

Local actions must be brought in the county where the 
land is situated; transitory actions, as a rule, may be 
brought in the county where the party you wish to sue 
may be found and served with a summons. However— 

If the party you wish to sue owns property in your 
county and is a nonresident, you can sue in that 
county by attaching his property located in that 
county; but you cannot get a personal judgment 
against the party that will be good beyond the value 
of the property attached. 

The purpose of a suit of this kind is to subject the 
property of a nonresident debtor to the payment of his 
debts. Attachment is governed by statute, and the terms 
of the statute should be followed strictly in order to give 
validity to the judgment when obtained. 


What to Sue For—Kinds of Remedies. What you will 
sue for depends upon the nature of your case. The nor- 
mal remedy in most cases is money damages. The com- 
mon law has several forms of action, the purpose of which 
is to recover money damages. In most states, the ordi- 
nary civil action provided for by statute serves this pur- 
pose. The civil action supersedes the common-law forms 
of action. 

If you wish to recover specific personal property, an 
action of replevin is the proper one to use. 

In the action of replevin the property that is to be re- 
covered is seized by the sheriff under a writ of replevin, 
before there has been any trial. 

Since there may be a possibility that the person suing 
is not entitled to the immediate possession of the prop- 
erty, he is required to give bond with sureties to the 
amount of double the value of the property to be seized, 
binding him to prosecute the suit with effect and without 
delay, and to return the property if ordered to do so by 
the court. 
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To recover real property, that is, land, you will use 
either ejectment or the statutory action of forcible 
entry and detainer. 

Ejectment is the form of action to use where the pur- 
pose is to try the title to the property—unless the person 
suing is already in possession, in which case a suit in 
equity to quiet title or to remove a cloud on his title will 
be brought. 


A suit in equity is also the proper remedy to enforce 
specific performance of contracts where the subject mat- 
ter is unique, for example, a contract for the sale of land; 
or to reform or correct deeds and other instruments so 
as to make them conform to the true intent of the parties 
where they have been incorrectly drawn by mistake; or 
to cancel deeds and other instruments which have been 
obtained by fraud or misrepresentation; or to obtain 
injunctions to prevent threatened wrongs where the 
damage will be irreparable. 


When Attachment Is Used. Attachment, previously 
mentioned, is a statutory remedy and therefore the 
statutes of the state must be complied with. In this 
form of procedure, some of the property of the person 
sued is levied upon at the beginning of the suit or at 
least before judgment, and will therefore be forthcoming 
to satisfy the judgment. 


Attachment cannot be used in every case. It is allowed 
only where certain grounds exist. These are fixed by 
statute, and must be established by the affidavit of the 
creditor or his agent or attorney. The usual grounds for 
attachment, one or more of which must be shown by the 
affidavit to exist, are the following: 

1. That the debtor is a nonresident of the state. 

2. That he conceals himself so that process cannot be served 

upon him. 

3. That he has departed from the state with the intention of 

having his effects removed. 


4. That he is about to depart the state with a like intent. 
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5. That he is about to remove his property from the state to 
the injury of the creditor. 


6. That he has within two years fraudulently conveyed or as- 
signed his effects or a part of them so as to hinder or de- 
lay his creditors. 


That he has within two years concealed or disposed of his 
property with a like intent. 


8. That he is about to conceal or dispose of his property with 
like intent. 


9. That the debt sued for was fraudulently contracted. = 


The Use of Garnishment. Garnishment, sometimes 
called “trustee process,” is another important legal rem- 
edy created by statute. 

The purpose of garnishment is to enable the creditor 
to reach money, property, or credits belonging to the 
debtor which may be in the hands of third persons. 

Garnishment is not an independent remedy, but it is 
one which may be used in connection with attachment 
or execution after judgment in an ordinary suit for dam- 
ages. In some states, garnishment can be used only in 
aid of attachment; in others, only after execution against 
the debtor has been returned unsatisfied, while in other 
states it may be used either in aid of attachment or in 
aid of execution. 

Usually the garnishment summons or writ requests the 
garnishee to come into court and answer as to the amount 
of his indebtedness to the debtor and as to whether he 
has in his possession money or goods belonging to the 
debtor. The garnishee should state the facts fully. If he 
refuses to answer at all, judgment will, ordinarily, be 
given against him by default. If his answer shows that 
he is indebted to the debtor or has in his possession 
money or property belonging to the debtor, judgment 
may be given against him. 

If the garnishee has property of the debtor which he is 
holding as a pledge or under a lien, such property cannot 
be taken by garnishment. If the garnishee’s answer is 
not satisfactory to the creditor, the creditor may contest 
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it, even to the extent of a jury trial in some cases. How- 
ever, the garnishment procedure, in fact the whole rem- 
edy, is statutory; the statutes must be followed strictly. 


How to Begin the Suit. The ordinary law suit is begun 
by obtaining a summons from the clerk of the court and 
placing it in the hands of the sheriff or some other officer 
to serve on the defendant. 

In some states, before the summons is issued, bond 
mfist be given to secure the payment of costs; but usually 
each party pays his own costs as he goes along. In some 
states, suit may be commenced by merely serving notice 
on the defendant. This notice is called a summons, and 
serves the same purpose as the more formal summons 
issued by the clerk of the court. 

The purpose of the service of the summons is to give 
the court jurisdiction over the defendant, and to give the 
defendant due notice so that he may appear and set up 
any defense that he may have. 


The Filing of Pleadings. After the summons has been 
issued and served, the plaintiff or person beginning suit 
must file his declaration or complaint. This is the state- 
ment of his cause of action. It must show enough facts 
to entitle him to the relief which he asks. If it does not 
show such facts, there is no use going on with the case. 

Filing the declaration, or any other pleading, is 
merely delivering it to the clerk of the court to be 
placed in the files. 

The pleadings in a case are merely the written state- 
ments of the causes of action and of the defenses, which 
the parties to the suit file. 

The purpose of the pleadings is twofold: 

1. To inform the court and the opposing parties as to the 
facts which constitute the cause of action or the ground of 
defense. 


2. To bring the parties to an issue, the decision of which will 
settle the rights of the parties. (An issue results when one 
party affirms a material fact which the other denies.) 
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If you have filed your declaration or complaint, it is 
the other party’s move. The defendant must file some 
kind of answer. If he does not appear and file his answer 
within the time allowed, judgment may be taken against 
him by default. Default is merely neglect or failure to 
plead within the time allowed. 


Answering a Declaration or Complaint. The defendant 
has a choice of three ways of answering the declaration: 
1. He may file a demurrer. 


2. He may file a plea denying the facts stated in the declara- 
tion. 


3. He may file a plea of confession and avoidance, admitting 
the facts declared against him and stating new facts which 
show why he should not be liable. 

A demurrer raises an issue of law. It is considered that 
the demurrer admits the facts stated in the declaration, 
so no witnesses are needed; but a demurrer also says that 
the declaration or complaint does not, as a matter of law, 
state a cause of action. The lawyers go before the judge 
and argue the point of law. If the judge decides in favor 
of the plaintiff, he overrules the demurrer and the defend- - 
ant is permitted to file a plea or answer of some other 
kind. If he decides in favor of defendant, the demurrer 
is said to be sustained. That means that the declaration 
is bad. But the plaintiff is generally permitted to amend 
his pleadings if he really has a good cause of action, and 
then may go on with the case. 

If defendant sees fit to file a denial, an issue of fact is 
raised. Issues of fact are tried by a jury under the direc- 
tion of the judge. When you reach this stage, the case 
is said to be at issue and is ready for trial. 

Should defendant in his plea admit the facts stated in 
the declaration, but set up additional facts showing a 
defense, a further pleading would be called for from the 
plaintiff; and if the plaintiff did not file it within the 
appointed time, his case would be dismissed for want of 
prosecution. In making his further pleading, the plain- 
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tiff has the same choice the defendant had. He can 
demur, he can deny the new facts, or he can admit them 
and set up more new facts of his own. But this cannot 
be kept up very long. The facts are soon used up. Gen- 
erally the issue is reached quickly. It is seldom necessary 
for more than two or three pleadings to be used in order 
to reach the point where one denies something which the 
other has affirmed. 


When the Case Comes to Trial. A case is seldom reached 
for trial until a considerable time after the issue is joined. 
In this interval, the lawyers on both sides take advantage 
of the opportunity to prepare themselves thoroly on the 
law involved, and to interview their witnesses. There is 
little time to look up intricate points of law after the trial 
begins; nor is there time to look up new evidence if a 
witness should testify to something entirely different 
from what was expected. 


The court consists of the judge or judges, the clerk, the 
bailiff, and, if a jury trial is in progress, the jury. As each 
case is reached on the docket, it is called by the clerk. 
The judge inquires as to whether the parties are ready 
for trial. If they are ready, the lawyers proceed at once 
to the work of selecting-a jury. When twelve men have 
been agreed upon as jurors, they are sworn to “well and 
truly try the issues joined” in the case and “a true verdict 
render according to the evidence.” 


After the jury has been selected and sworn, the usual 

steps in a trial are: 
1. Opening the case. 
2. Presenting the evidence. 
3. Arguments of counsel. 
4, Charging the jury. 
©. Hearing the verdict. 

The opening is for the purpose of putting the jury in 
possession of sufficient information about the case to 
enable it to hear the evidence intelligently and remem- 
ber the material parts. Each lawyer has an opportunity 
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to make an opening statement. Next, the witnesses are 
sworn to tell “the truth, the whole truth, and nothing 
but the truth,” and the lawyers proceed to examine them. 
All witnesses except the one being examined may be ex- 
cluded from the court room, if the parties so desire. 


All evidence is presented under the direct supervision 
of the judge. A large body of rules has been developed 
to prevent the introduction of unnecessary and prejudi- 
cial evidence and to confine the evidence to the issues. 
It is the duty of the judge to enforce these rules. He, 
however, generally does not act except upon motion or 
objection of counsel. If the evidence introduced for the 
plaintiff is improper for any reason, the defendant’s law- 
yer should object to it. The judge will sustain the objec- 
tion, if it is well taken, and will exclude the evidence. 


After the evidence is all in, an opportunity is given to 
argue the case before the jury. The time allowed each 
lawyer is generally fixed by the judge to prevent time 
being taken up uselessly. 


The Judge’s Instructions to the Jury. The next step in 
the proceedings is charging the jury. It is often stated 
that questions of law are for the judge and questions of 
fact for the jury. This is true for civil cases—such as we 
have been considering here. The manner in which the 
two are brought together in the verdict is this: 

After the evidence is all in, the judge instructs the 
jury as to what the law is on the particular case as 
made out by the evidence. 

If several different views of the evidence are possible, 
the instructions should cover them all, that is, they 
should state the law with reference to each possible view 
of the facts. In cases where there is only one possible 
view, the judge may direct a verdict; that is, instruct the 
jury to find for the plaintiff or for the defendant, as the 
case may be. 


If proper instructions are not given, or if improper in- 
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structions are given, the lawyer should object. In many 
states, it is the duty of the lawyer to prepare the instruc- 
tions and request the judge to give them. 


The Verdict and the Judgment. After hearing the in- 
structions, the jurors retire to a private room to agree 
upon their verdict. When they have agreed they may 
reduce their verdict to writing or return to the court 
room and present it orally. 

When the verdict is agreed upon, the jury will return 
to its place in the court room and after it is ascertained 
that all the members of the jury are present, the clerk 
will ask whether they have agreed upon a verdict and if 
so for whom they have found. If the verdict has been 
reduced to writing, it will be presented to the court; if 
not, the foreman will pronounce it in the presence of the 
other jurors. 

The unsuccessful party in a lawsuit generally moves 
“for a new trial” and “an arrest of judgment” as soon as 
the verdict is in. If these motions are overruled, the 
court may award judgment. The judgment is presumed 
to take effect from the time it is entered, and to be en- 
tered the moment it is pronounced by the judge. 

The judgment usually determines who shall pay the 
costs of the suit. The general rule is that the losing party 
pays the costs. The costs include court fees, clerk’s fees, 
officers’ fees, witnesses’ fees, etc., but they do not, ordi- 
narily, include attorney’s fees. Every man hires his own 
lawyer and must pay him. 

If either of the parties is dissatisfied with the judgment 
and wishes to contest the case further, he takes an appeal 
or sues out a writ of error. This generally suspends fur- 
ther action on the judgment until the case is passed upon 
by the higher court. 


Execution of the Judgment. Not all judgments are self- 
executing. If the judgment is for the plaintiff and awards 
him a sum of money, further proceedings may be neces- 
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sary to make the judgment effective. Perhaps in the 
majority of cases the defendant voluntarily pays the 
amount of the judgment to the clerk and thus satisfies 
the judgment. But it often becomes necessary to have 
execution issue. 
An execution is a command to the sheriff or other 
officer of the court to make the money called for by 
the judgment out of the property of the person 
against whom the judgment has been rendered. 

The officer does this by levying upon the property of 
defendant, advertising it for sale, and selling it at public 
sale. The money thus obtained is used to pay off the 
judgment. 

In Part III, we shall take up essential points of law 
and procedure relative to bankruptcy. 


SETTLEMENTS AND ADJUSTMENTS 
Parte Lil 


BANKRUPTCY 


N 1904, Smith sued Hill in the courts of the common- 
wealth of Massachusetts and obtained judgment 
against him. This judgment was not satisfied, and in 

1917 or 1918 Smith brought an action against Hill to 
enforce it. 


Hill died soon after this action was brought, but his 
executor defended the case for the benefit of the estate. 
The defense was that Hill had been discharged in bank- 
ruptey on December 3, 1912. This was, apparently, a 
complete defense, but the plaintiff then produced a 
certified copy of the schedule of creditors which Hill had 
filed in the bankruptey proceedings and showed that 
Smith’s name did not appear among them. There was no 
further evidence, and the court gave judgment for: the 
plaintiff. 

This judgment was upheld by the Supreme Judicial 
Court of Massachusetts, in the case of Smith v. Hill, de- 
cided in 1919. If the defendant had shown that plaintiff 
had notice or actual knowledge of the bankruptcy pro- 
ceedings, the discharge would have been a good defense; 
but— 

A discharge does not bar the claims of creditors who 
were not listed in the Schedule of Creditors unless 
they had actual notice; and the burden is upon the 
party relying upon the discharge to show that they 
had notice. 

This case of Smith v. Hill serves to call attention to 
several important points of law—the meaning of a dis- 
charge in bankruptcy; its effect and how it may be ob- 
tained; and the rights of the creditors of a bankrupt and 
how they are protected. 
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Our Present Bankruptcy Law. Our present bankruptcy 
law was enacted by Congress in 1898, and was substan- 
tially amended in 1926. This law is uniform thruout the 
United States. 


At early common law and under early bankruptcy laws 
in England, the man who did not pay his debts was 
looked upon as a criminal. Bankruptcy was not designed 
to relieve him in any way, but was entirely for the benefit 
of the creditors. Later, bankruptcy laws, including the 
one now in force in the United States, recognize that it is 
generally better for the bankrupt himself and for society, 
to wipe the slate clean and allow him to make a new 
start. Our laws still provide for forcing the delinquent 
debtor into bankruptcy so that his estate may be admin- 
istered for the benefit of his creditors, but the present 
laws also do two other things that were not recognized in 
the early bankruptcy law: 


The bankruptcy laws now allow the debtor himself to 
petition the court to be declared a bankrupt and have 
his estate administered, and they give him a dis- 
charge from his debts, which operates as a defense, 
if he wishes to rely upon it, against all provable 
claims which were properly scheduled. 


Thus we now have two classes of bankrupts—the vol- 
untary and the involuntary. 


Who May Become a Bankrupt? Section 4 of the Bank- 
ruptcy Law indicates who may become a bankrupt, as 


follows: 

(a) Any person, except a municipal, railroad, insurance, or bank- 
ing corporation, shall be entitled to the benefits of this act as a vol- 
untary bankrupt. 

(b) Any natural person, except a wage earner or a person en- 
gaged chiefly in farming or the tillage of the soil, any unincorporated 
company, and any moneyed, business, or commercial corporation, ex- 
cept a municipal, railroad, insurance, or banking corporation, owing 
debts to the amount of one thousand dollars or over, may be ad- 
judged an involuntary bankrupt upon default or an impartial trial, 
and shall be subject to the provisions and entitled to the benefits 
of this act. 
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“Corporation,” as used in this Act, includes joint stock 
companies and business trusts or common-law trusts. 


Section 5 provides that partnerships also may be ad- 
judged bankrupts. 


It will be noted that any natural person may become 
a voluntary bankrupt, but that some natural persons can- 
not be forced into bankruptcy. 


A wage earner is defined as “an individual who works 
for wages, salary, or hire, at a rate of compensation not 
exceeding one thousand five hundred dollars per year.” 


Acts of Bankruptcy. An act of bankruptcy is not neces- 
sary in the case of a voluntary bankrupt. But before any 
person can be forced into bankruptcy, it must be shown 
that he has committed an act of bankruptcy as defined by 
the statute; and the acts of bankruptcy are defined in 
Section 3 of the law as follows: 


Acts of bankruptcy by a person shall consist of his having (1) 
conveyed, transferred, concealed, or removed, or permitted to be 
concealed or removed, any part of his property, with intent to 
hinder, delay, or defraud his creditors, or any of them; or (2) trans- 
ferred, while insolvent, any portion of his property to one or more 
of his creditors with intent to prefer such creditors over his other 
creditors; or (3) suffered or permitted, while insolvent, any creditor 
to obtain a preference thru legal proceedings, and not having at 
least five days before a sale or other disposition of any property 
affected by such preference vacated or discharged such preference; 
or (4) suffered, or permitted, while insolvent, any creditor to obtain 
thru legal proceedings any levy, attachment, judgment, or other 
lien, and not having vacated or discharged the same within thirty 
days from the date such levy, attachment, judgment, or other lien 
was obtained; or (5) made a general assignment for the benefit of 
his creditors; or, while insolvent, a receiver or a trustee has been 
appointed, or put in charge of his property; or (6) admitted in 
writing his inability to pay his debts and his willingness to be 
adjudged a bankrupt on that ground. 


It is in connection with the law of preferences that 
creditors are given a means, under the statute, of forcing 
an insolvent debtor (who makes no move otherwise pro- 
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hibited by law upon which proceedings against him may 
be based) to commit an act of bankruptcy. 


An insolvent debtor may be forced into bankruptcy by 
procuring a judgment against him, levying upon his 
property, and fixing a day for its sale. If he fails to 
vacate the levy within five days of the day set for the 
sale, he will have committed an act of bankruptcy. If, on 
the other hand, he pays the judgment and thus vacates it, 
being insolvent, he will have paid the judgment creditor 
in full, without paying other creditors anything, and will 
thus have violated another part of the law. 


The Petition in Bankruptcy. When creditors file the 
petition in bankruptcy, three or more of them who have 
total unsecured claims in excess of five hundred dollars 
must join together—unless there are less than twelve 
creditors, when any one creditor whose claim equals five 
hundred dollars may file it. 

There are prescribed legal forms for the petition. When 
it is properly filled out and sworn to, it must be filed in 
the office of the clerk of the United States District Court, 
which is the court of bankruptcy in the United States. 
The filing fee is thirty dollars. 

After the petition is filed, if it is an involuntary pro- 
ceeding, a subpoena is issued summoning the person 
proceeded against into court. He has an opportunity to 
defend, but usually there is no contest, and in due time 
he is adjudged a bankrupt. Should he desire to defend, 
he will set up his defense in an answer which he will file 
with the clerk. This will open the way for a hearing 
before a judge or a jury. 


Defenses against Involuntary Bankruptcy. There are 
many possible defenses which may be set up against in- 
voluntary bankruptcy. The debtor may claim that he is 
not engaged in a business or occupation of such a char- 
aeter as to make him amenable to the Bankruptcy Act, 
or that he does not owe sufficient debts to entitle the 
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petitioners to proceed against him. He may deny that 
he committed the act of bankruptcy set forth in the peti- 
tion. He may assert that the petitioning creditors or 
some of them have no claims against him, or that the 
amount of their claims is insufficient to sustain their 
action. He may show that he did not have his domicile, 
residence, or principal place of business in the territorial 
jurisdiction of the court for six months, or the greater 
part thereof, immediately preceding the filing of the peti- 
tion. He may show that the act of bankruptcy was not 
committed within four months of the filing of the peti- 
tion. He may allege and prove that he was not insolvent 
at the time of the filing of the petition. 


Insolvency, as used in the bankruptcy law, has a spe- 
cial meaning: 

A person shall be deemed insolvent within the provisions of this 
act whenever the aggregate of his property, exclusive of any prop- 
erty which he may have conveyed, transferred, concealed, or re- 
moved, or permitted to be concealed or removed, with intent to de- 
fraud, hinder, or delay his creditors, shall not, at a fair valuation, 
be sufficient in amount to pay his debts. 

If the issues are decided for the petitioner, the court 
enters an order of adjudication, and from that time the 
bankrupt and his property are governed by the provisions 
of the statute. 


Meetings of Creditors. Not less than ten nor more than 
thirty days after the adjudication of bankruptcy, a cred- 
itors’ meeting is held at the county seat of the county “in 
which the bankrupt has had his principal place of busi- 
ness, resided, or had his domicile”; or, if this is inconven- 
ient, at some other convenient place fixed by the court. 


The first meeting of creditors is presided over either by 
the judge or by the referee in bankruptcy. The referee is 
a sort of assistant judge, he handles all the details of 
bankruptcy proceedings and makes rules subject to re- 
view by the judge. 
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At the first meeting of creditors the judge or referee 
may allow or disallow claims. 

It is important for creditors to file proof of their 
claims promptly upon receipt of notice of adjudica- 
tion, so that they may have their claims allowed and 
be in a position to vote at the creditors’ meetings; 
and also to give the referee their correct address so 
that they will be sure to receive any notices that are 
sent out. 

It is the duty of the referee to furnish such information 
concerning the bankrupt’s estate as may be requested by 
the parties in interest and also to give notice to creditors 
when required by law. Creditors should feel free to write 
the referee for information. 


It is not necessary for a creditor to employ an attorney 
to file a claim for him. Forms for making proof of claim 
may be procured from legal stationers. When properly 
filled out and sworn to, these forms may be mailed di- 
rectly to the referee handling the case. It is wise to regis- 
ter the letter and ask for a return receipt. 


Some very important business comes before the first 
meeting of creditors, particularly the appointment of the 
trustee and the examination of the bankrupt. If at the 
first meeting the creditors do not appoint a trustee, the 
court will appoint one. 


The creditors, personally, may question the bankrupt, 
but generally it is better to have a lawyer take charge of 
the examination. The bankrupt may be examined con- 
cerning the conducting of his business, the cause of his 
bankruptcy, his dealings with his creditors and other per- 
sons, the amount, kind, and whereabouts of his property, 
and concerning other matters which may affect the ad- 
ministration and settlement of his estate. The examina- 
tion may uncover fraudulent conveyances or other mis- 
conduct that would have an important bearing on the 
bankrupt’s right to a discharge. 


Receiver and Trustee. After the filing of a petition for 
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bankruptcy, the court may, upon the application of par- 
ties in interest (in case it finds it absolutely necessary for 
the preservation of the estate) appoint a receiver to take 
charge of the bankrupt’s property. The receiver has 
charge of the bankrupt’s property from the time of his 
appointment until the trustee is qualified. 


The trustee, as previously indicated, is elected by the 
creditors at their first meeting. He represents the cred- 
itors in administering the estate. Title to all the bank- 
rupt’s property, exclusive of any exemptions that he may 
have under the laws of his state, vests in the trustee, by 
operation of law. This includes property which the bank- 
rupt has transferred in fraud of creditors, the cash-sur- 
render value of any insurance policies which he may have 
payable to himself, to his estate, or to his personal repre- 
sentatives, and rights of action arising from contracts or 
from the unlawful taking or detention of, or injury to, his 
property. 

It is the duty of the trustee, among other things, to 
“‘collect and reduce to money the property of the 
estate under the direction of the court, and to close 
up the estate as expeditiously as is compatible with 
the best interests of the parties in interest.’’ 

The referee will, from time to time, declare dividends 
to be paid to creditors and it is the trustee’s duty to pay 
these within ten days after they are declared. It is, of 
course, the trustee’s duty to have regular accounts kept, 
furnish information regarding the estate to interested 
parties upon request, and make a final report and a final 
account when the estate has been fully administered. As 
would be expected in the case of such an officer, the 
trustee must give bond for the faithful performance of 
his duties. 


Preferences and Fraudulent Conveyances. The trustee, 
in collecting the assets of the bankrupt, has the right to 
recover preferences given by the bankrupt. Section 60 
of the law provides that: 
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A person shall be deemed to have given a preference, if, being 
insolvent, he has, within four months before the filing of the peti- 
tion, or after the filing of the petition and before adjudication, pro- 
cured or suffered a judgment to be entered against himself in favor 
of any person, or made a transfer of any of his property, and the 
effect of the enforcement of such judgment or transfer will be to en- 
able any one of his creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class. 

Such judgments and transfers are voidable by the 
trustee. 


The trustee may also have set aside any fraudulent 
conveyances made by the bankrupt: in fact, he is vested 
with title to property transferred in fraud of creditors. 
Fraudulent conveyances were declared void by an Eng- 
lish statute enacted as long ago as 1570. So there is much 
law on the subject. Some of the conveyances which have 
been held fraudulent are: 

1. Transfers of chattels by a debtor by a bill of sale where 

the debtor remains in possession. 

2. Transfers of property by a debtor in consideration of a 
promise by the transferee to support him during the re- 
mainder of his life. 

3. Transfers of property by a debtor for an obviously inade- 
quate price or for a fictitious consideration. 

4. A conveyance of property by a debtor to another with a 
secret understanding between them that the latter is merely 
to hold it in trust for him for a time until financial diffi- 
culties shall have passed. 

The circumstances shown in such cases as those just 
mentioned are to be taken as badges of fraud. They raise 
a presumption of fraud which may be overcome by show- 
ing that there was actually no fraud involved. 


The Trustee and Creditor-Debtor Relations. The trustee 
in bankruptcy takes title to the bankrupt’s estate subject 
to all outstanding equities, set-offs, and counterclaims. 
If a person who owes the bankrupt also has a claim 
against him, he may use that claim as a set-off or coun- 
terclaim, and the trustee can recover only the difference. 


Creditors of the bankrupt whose claims are secured by 
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liens of any kind on the bankrupt’s property, may waive 
their security and file their claims as unsecured, and 
share with general creditors, or they may enforce their 
liens, and if not enough is realized from the security to 
satisfy their claims, they may share with other creditors 
in the dividends on the basis of the unsatisfied part. 

Creditors who have received a preference from the 
bankrupt—that is, who were paid a greater percentage 
of their claims than other creditors of the same class— 
are usually required to surrender such preferences before 
their claims are allowed. 


Provable Claims. The debts which may be proved and 
allowed against a bankrupt estate and upon which divi- 
dends may be paid if there are sufficient assets, are clas- 
sified in Section 63 of the Bankruptcy Law: 

Debts which are (1) a fixed liability, as evidenced by a judgment 
or an instrument in writing, absolutely owing at the time of the fil- 
ing of the petition against him, whether then payable or not, with 
any interest thereon which would have been recoverable at that date 
or with a rebate of interest upon such as were not then payable and 
did not bear interest; 

(2) Due as costs taxable against an involuntary bankrupt who 
was at the time of the filing of the petition against him plaintiff in 
a cause of action which would pass to the trustee and which the 
trustee declines to prosecute after notice; 

(3) Founded upon a claim for taxable costs incurred in good 
faith by a creditor before the filing of the petition in an action to 
recover a provable debt; 

(4) Founded upon an open account, or upon a contract express 
or implied; and 

(5) Founded upon provable debts reduced to judgments after the 
filing of the petition and before the consideration of the bankrupt’s 
application for a discharge, less costs incurred and interest accrued 
after the filing of the petition and up to the time of the entry of 
such judgments. 


Unliquidated claims may be liquidated as the court 
shall direct and then be proved and allowed. 

The mere fact that a claim is provable and is filed is 
no reason for its being allowed. 
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The trustee may set up any defense against a claim 
against the estate that the bankrupt himself might 
have set up if there had been no bankruptcy. 


For example, the trustee may set up the defense that 
the claim is barred by the statute of limitations, or that 
it is not enforceable because not in writing, if required 
to be so by the statute of frauds, or that the claimant is 
himself guilty of a breach of the contract upon which his 
claim is based. Creditors also may object to the allow- 
ance of claims where defenses exist, in order to protect 
their own rights. These objections are heard and deter- 
mined by the court, and the claims may be either allowed 
or rejected. 

It is a general rule that claims shall not be proved 
against a bankrupt estate after the expiration of six 


months from the date upon which the debtor was 
adjudged a bankrupt. 


Priorities of Claims. In the distribution of the estate, 
certain claims are by law given priority; that is, they are 
to be paid in full out of the estate before dividends are 
to be paid to general creditors. Aside from the expenses 
of administration, which are made prior to all others, 
claims are entitled to priority in the following order: 

1. Wages due to workmen, clerks, traveling or city salesmen, 
or servants, which have been earned within three months 


before the date of the commencement of the proceeding, 

not to exceed six hundred dollars to each claimant. 

Taxes due to the United States, state, county, district, or 

municipality. 

3. Debts owing to any person who by the laws of the states 
or the United States is entitled to priority. (“Person” 
as used here, includes corporations, the United States, and 
the several states and territories of the United States.) 


bo 


The claims of secured creditors (claims protected by 
mortgages, liens, and other securities) are not to be con- 
fused with the claims of general creditors. The rights of 
secured creditors are described in the preceding para- 
graphs on “The Trustee and Creditor-Debtor Relations.” 
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The Bankrupt and Composition. Composition with cred- 
itors was explained earlier in this manual. The bank- 
ruptcy law provides for composition in connection with 
bankruptcy. The bankrupt may offer a composition 
either before or after he has been adjudged a bankrupt, 
but not before he has been examined. If the offer is 
accepted by a majority, both in number and in amount, 
of all creditors whose claims have been allowed by the 
court, and if the necessary money to pay debts having 
priority and the costs have been provided, the composi- 
tion may be confirmed. 


Section 12, paragraph b, of the Bankruptcy Law, says: 


The judge shall confirm a composition if satisfied that (1) it is for 
the best interests of the creditors; (2) the bankrupt has not been 
guilty of any of the acts or failed to perform any of the duties 
which would be a bar to his discharge; and (3) the offer and its ac- 
ceptance are in good faith and have not been made or procured ex- 
cept as herein provided, or by any means, promises, or acts herein 
forbidden. 


The confirmation of a composition operates as a dis- 
charge of the bankrupt from all his debts except 
those agreed to be paid by the terms of the composi- 
tion and those not affected by a discharge in bank- 
ruptcy. 


The Discharge in Bankruptcy. A bankrupt may apply 
for a discharge one month after he has been adjudged a 
bankrupt, and any time thereafter within the next eleven 
months; or if he can show that he was unavoidably pre- 
vented from filing his application for a discharge within 
that time, he may be given six months more within which 
to make application. The trustee and creditors are given 
an opportunity to be heard on the question as to whether 
the discharge should be granted. The grounds upon 
which a discharge may be opposed are stated in the law 
as follows: 

The judge shall . . . . . . investigate the merits of the 


application and discharge the applicant unless he has (1) committed 
an offense punishable by imprisonment as herein provided: or (2) 
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destroyed, mutilated, falsified, concealed, or failed to keep books 
of account, or records, from which his financial condition and 
business transactions might be ascertained; unless the court deem 
such failure or acts to have been justified, under all the circum- 
stances of the case; or (3) obtained money or property on credit, 
or obtained an extension or renewal of credit, by making or pub- 
lishing, or causing to be made or published, in any manner whatsoever, 
a materially false statement in writing respecting his financial condi- 
tion; or (4) at any time subsequent to the first day of the twelve 
months immediately preceding the filing of the petition, trans- 
ferred, removed, destroyed, or concealed or permitted to be removed, 
destroyed, or concealed any of his property, with intent to hinder, 
delay, or defraud his creditors; or (5) has been granted a discharge 
in bankruptcy within six years; or (6) in the course of proceedings 
in bankruptcy, refused to obey any lawful order of or to answer 
any material question approved by the court; or (7) has failed 
to explain satisfactorily any losses of assets or deficiency of assets 
to meet his liabilities: Provided, That if, upon the hearing of an 
objection to a discharge, the objector shall show to the satisfaction 
of the court that there are reasonable grounds for believing that 
the bankrupt has committeed any of the acts which, under this 
paragraph (b), would prevent his discharge in bankruptcy, then 
the burden of proving that he has not committed any of such acts 
shall be upon the bankrupt: And provided further, That the 
trustee shall not interpose objections to a bankrupt’s discharge until 
he shall be authorized so to do by the creditors at a meeting of 
creditors called for that purpose on the application of any creditor. 


The effect of discharge is shown in Section 17 of the 
law, as follows: 


A discharge in bankruptcy shall release a bankrupt from all of 
his provable debts, except such as (1) are due as a tax levied by the 
United States, the state, county, district, or municipality in which 
he resides; (2) are liabilities for obtaining property by false pre- 
tenses or false representations, or for willful and malicious injuries 
to the person or property of another, or for alimony due or to be- 
come due, or for maintenance or support of wife or child, or for 
seduction of an unmarried female, or for breach of promise of mar- 
riage accompanied by seduction, or for criminal conversation; (3) 
have not been duly scheduled in time for proof and allowance, with 
the name of the creditor, if known to the bankrupt, unless such 
creditor had notice or actual knowledge of the proceedings in bank- 
ruptcy; or (4) were created by his fraud, embezzlement, misappro- 
priation, or defalcation while acting as an officer or in any fiduciary 
capacity; or (5) are for wages due to workmen, clerks, traveling or 
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city salesmen, or servants, which have been earned within three 
months before the date of commencement of the proceedings in 
bankruptcy; or (6) are due for moneys of an employe received or 
retained by his employer to secure faithful performance by such 
employe of the terms of a contract of employment. 

This brings us back to Smith v. Hill, the case with 
which we began this subject. You will remember that 
in that case Hill had been discharged in bankruptcy, but 
his discharge was not a defense to Smith’s claim because 
he had not included Smith and his claim in the schedule 
of creditors which he filed in the bankruptcy proceedings, 
and could not, or at least did not, show that Smith had 
actual knowledge of the proceedings. 


Such are the principal legal points of practical value in 
the problem of settlements and adjustments, including 
bankruptcy. Next, in Executive Manual 97, we shall 
take up a legal subject of almost daily use in many kinds 
of executive work—that of negotiable instruments. 


CHECK-UP ON PRINCIPLES 


Use the following check-up to get the principles of this manual 
firmly fixed in mind. This will help you to handle the problem 
which follows. This check-up is entirely for your own personal 


use, So you need not send it in to the University. 





1. Ackley owed Brown a total of $850 on open ac- 
count. $300 of this amount had been due for such a 
length of time that the statute of limitations would pre- 
vent Brown from suing. However, Ackley sent Brown 
a check for $500, and $300 of this was applied on the 
old debt. If Brown sued Ackley for the balance of $350, 
could Ackley show that there should only be a balance 
of $50? 


Check 


Yes| No 





2. For some time Healy owed $450 to Bass, who 
threatened to sue if the money was not paid. Healy 
promised he would pay $350 as settlement if Bass did 
not start suit. Bass agreed, but after he received the 
$350, he sued for the balance. Can Healy interpose a 
defense of accord and satisfaction? 





3. The Paulsen Paper Company was a creditor of 
Hartnett for $200. There was no dispute about the 
amount. However, Hartnett sent a $175 check to the 
company, writing these words on the back where the 
check would be indorsed, “In full settlement of my 
account to date.’ If the company indorsed and cashed 
the check, could it sue for and collect the balance? 





4. Coleman was indebted to his creditors to the 
amount of $4,000, and sought to effect a composition 
agreement with them, claiming that his assets were only 
$2,500. However, he owned a real estate mortgage bond 
worth $1,000, of which he made no mention. The cred- 
itors made a full investigation but could find no other 
assets than Coleman said he possessed. They entered the 
composition agreement, but later a creditor learned about 
the bond. If he sued Coleman could he get judgment for 
the balance of the debt Coleman owed him? 
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5. Frick made an assignment of all his assets to a 
trustee for the benefit of his creditors. All of them 
assented to the assignment, which contained an uncondi- 
tional release. Later, however, three creditors desired to 
put him into bankruptcy and declared that he had com- 
mitted an act of bankruptcy by making the assignment. 
Could they, for this reason, have him declared an invol- 
untary bankrupt? 


6. Rayson, a branch sales manager for the Wearlong 
Rubber Company, was paid a salary of $7,500 a year. 
He spent his money freely, and frequently lost money on 
the stock market. As a result, he found that he owed 
numerous people a total sum of $11,000. Three of them, 
with claims amounting to $1,500, threatened to file a 
petition for involuntary bankruptcy against him. Could 
they legally do this? 


7. The Monroe Gas Company serves four small cities 
in central Illinois. Its property accounts and other assets 
total $570,000. It owes $285,000 in bills payable, and 
has, outstanding, $450,000 in bonds. Can it be made a 
voluntary bankrupt? 


8. The Western Storage Company had $300 owing to 
it by Alfred Fonda. It obtained a judgment and garni- 
sheed his bank account, thus satisfying the judgment. 
Two months later, Fonda’s creditors filed a petition for 
involuntary bankruptcy against him. Has the trustee 
the right to recover the $300 from the storage company? 





9. The Continental Tire Company filed a petition in 
bankruptcy showing liabilities of $150,000 and assets of 
$21,000. Ten employes had $2,000 salary owing to them 
for services rendered during the month the petition was 
filed. Will their claims be paid in full? 





10. Thru an oversight, the claim of William Myer was 
not scheduled when Hilson, Inc., filed a petition for vol- 
untary bankruptcy. However, Myer had learned from 
his brother, also a creditor, that the petition was filed. 
Myer failed to schedule his claim. After Hilson, Inc., 
was discharged, Myer sued it for his debt. Has the com- 
pany a good defense? 
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WANTED: AN EQUITABLE SETTLEMENT 
Working Out a Satisfactory Plan of Adjustment 


Unver THe LaSatite ProBiem MetTHop 


‘ 


‘ HE best-laid schemes 0’ mice and men 

gang aft a-gley.” And so it is that busi- 
ness men find themselves called upon, in the 
everyday course of affairs. to settle this dispute, 
to adjust that difference in accounts, to com- 
promise when a debtor becomes unable to pay, 
to effect a new agreement when an old one be- 
comes impossible of performance. In doing so, 
they must know the law. 





Prepared by the Research and Consultation 
Staff of LaSalle Extension University from an 
interesting problem which it has carefully in- 
vestigated and analyzed, 
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Executive Problem 96 


WANTED: AN EQUITABLE SETTLEMENT 


If men were able to gauge accurately the business hap- 
penings of the future, if contracts never became impos- 
sible of performance according to the original terms— 
there would still be need for settlements and adjustments 
of accounts between business men. For as long as human 
frailties exist, disagreements and disputes will arise, even 
among the best-intentioned people. 


Leo Waugh, on June 2, 1923, opened a large retail drug 
store in Philadelphia, with a $14,000 stock. He paid cash 
for $8,000 worth of these supplies and bought the rest 
on credit. In addition, he gave thirty-three chattel- 
mortgage notes for $7,500, for a soda fountain, show 
cases, cigar cases, and other fixtures which were made 
especially for his store. The notes were payable monthly, 
the first thirty at the rate of $200 a month, the last three 
at $500 a month. The store occupied a busy corner at 
the intersection of two street-car lines, and Waugh did a 
good business from the day he opened. 

However, while he was a good salesman and knew how 
to build up a business, Waugh was a poor manager. His 
overhead was very high. He paid a high rental; he paid 
a big electric-light bill every month for the store with its 
two display windows and electric sign; and he hired two 
well-paid clerks and several helpers. He did not put him- 
self on a set drawing account, but every month took as 
much money from the business as he needed for his rather 
extravagant household expenses. He was not skilled in 
buying and in watching stock turnover, and did not keep 
effective records to determine the profits he was making 
from week to week and from month to month. 

Waugh could not understand why, with the fine busi- 
ness he was doing, he had to add borrowed capital at the 
end of each year to meet his current obligations. After 
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two and a half years of operation, Waugh was actually insolvent. 
He had fifty creditors—some of them for large amounts and some 
for small amounts. The majority were located in Philadelphia; 
some were located in Camden and other cities. The total claims of 
the creditors were $14,000, while the resale value of his stock was 
about $5,800, and of all the fixtures, including the fountain, about 
$2,400. Total resale value was, therefore, only about $8,200. 


Waugh could not pay his bills on time and many of those who 
sold him supplies refused to send him merchandise except on a 
C.O.D. basis. In addition, he had to meet payments on the last 
three chattel-mortgage notes given for his fixtures. These payments 
totaled $1,500, exclusive of interest. Because he was short of money, 
Waugh had allowed his stock to dwindle and had lost many sales in 
consequence. 


Finally, three creditors, after insistent demands for their money, 
sued Waugh and obtained judgments. Also the creditor who held 
the chattel-mortgage notes against him “confessed” judgment for him 
(as provided in the notes) and took out an execution when the first 
$500 note had run along for three weeks without being paid. But 
this creditor faced this difficulty. The fixtures had been made espe- 
cially for Waugh’s store, and if they were taken out, it would be 
rather difficult to sell them at their real value. Moreover, their 
value Had depreciated materially because they had been used for two 
and a half years. 


Waugh saw the crash of his business impending, and sought advice 
on the best way to get out of his trouble. He stated his case thus: 
His debts totaled $14,000, the stock and fixtures in his store were 
worth about $8,200, and he had a ten-year lease on his store at a 
rental which was rather low, considering the location. He also owned 
an automobile worth about $300 at forced sale, and had a $3,000 
life-insurance policy whose cash surrender value was about $600. 


Several courses were open to Waugh and his creditors. Waugh 
could file a petition in voluntary bankruptcy, or he could seek to 
make a composition with his creditors, or he might persuade his 
creditors to release him provided he made an assignment of all his 
Assets to the creditors. Or his creditors might agree with him that 
all the assets be put into the hands of an adjustment bureau which 
would find a purchaser for the business or wind it up. Or the 
creditors might file a petition for involuntary bankruptcy. 

Waugh desired to save the business if possible, and did not want 
to have a bankruptcy proceeding appearing against his business 
record. 


If the store remained open, it was possible that the judgment 
creditors would levy on the stock and have the sheriff sell it at auc- 
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tion. Such a move would be almost sure to cause the other credit- 
ors to start bankruptcy proceedings. With the store open, it was 
also possible that the mortgagee might remove the fixtures. 


Furthermore, the goodwill of this business was worth something 
and, if the store were properly managed, it could likely be turned 
into a money-maker. In fact, Waugh’s brother -in-law, who was an 
excellent business man and experienced in the drug business, had 
offered to buy a two-thirds interest in the store for $8,200, provided 
the creditors would accept that amount in full settlement. 

In view of all these facts, and looking at the case both from 


Waugh’s and from thé creditors’ viewpoints, what was best to be 
done? 
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